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Cases involving the validity aud construc- 
tion of legislation concerning ‘‘trusts’’ are 
fast multiplying. The Illinois Trust Act of 
1893 has just been held void by Judge Kohl- 
saat, of the United States Circuit Court, 
Northern District of Illinois, on the ground 
that the statute contains both class and 
special legislation and is in contravention of 
both the State and federal constitutions. 
This decision was rendered in two cases 
brought by the Union Sewer Pipe Company 
of Ohio against different defendants, citizens 
of Illinois. The company sued to recover 
on promissory notes given by the defendants. 
The latter defended on the ground, among 
others, that the plaintiff was a trust or com- 
bination expressly organized for the purpose 
of creating and carrying out: restrictions in 
trade within the purview of the Illinois act 
above referred to. The company contended 
that the act was unconstitutional for the rea- 
son, among others, that it discriminated 
between different classes of producers, in that 
it declared that its provisions should ‘‘not 
apply to agricultural products or live stock 
in the hands of the producers or raiser.’’ 
This contention was sustained by the court, 
which said that the act contained class and 
special legislation. It was urged on behalf 
of the law that, granting the unconstitution- 
ality of the clause quoted, that provision 
might be declared void without affecting the 
validity of the remaining sections of the act. 
The court held that any such construction 
would be judicial legislation of the most 
flagrant character, for, by declaring that 
clause alone void, the courts would make the 
act binding on those classes of persons which 
the legislature had specially exempted from 
its provisions, a conclusion from which it 
seems difficult to escape. 

This disposed of the principal ground of 
defense which the act in question provided 
might be set up as a bar to an action of the 
kind brought by the company. Two other 
special defenses, however, were pleaded in 





bar of the action, and it may be worth while 
to notice the disposition made by the court 
of them. One ofthese was based upon the 
theory that the organization of the plaintiff 
company as a trust or combination was 
contrary to the common law in force both 
in Illinois and Ohio, and the other on the 
ground that it was in contravention of the 
Sherman Apti-Trust Law of 1890. As to 
the first of these defenses, the court said 
that it was undoubtedly true that, by the 
common law, contracts which are themselves 
directly in restraint of trade, may, in a pro- 
ceeding based thereon, be declared void and 
unenforceable by the courts, but that no 
case had been brought to the attention of 
the court in which it had been held that 
at common law a contract not in itself in 
restraint of trade was void because one of 
the parties thereto was a party to a contract 
which wasin restraint of trade. The fact 
that one party to a contract is engaged in il- 
legal acts will not at common law, the court 
said, avail the other party as a defense to the 
enforcement of a contract in‘itself legal. In 
regard to the second ground of defense men- 
tioned—that growing out of the federal anti- 
trust law of 1890—the court said that it 
would be seen by an inspection of that act 
itself, and of the opinion of Justice Peckham 
in the Addyston Pipe & Steel Company case, 
decided by the Supreme Court of the United 
States in December last, that the act only 
covers contracts which are in themselves di- 
rectly in restraint of trade, and does not af- 
fect those which merely indirectly, remotely, 
incidentally or collaterally regulate, to a 
greater or less degree, commerce among the 
States. 

Almost simultaneously with this decision 
in the Illinois case comes the announcement 
of a decision by the Supreme Court of Ohio, 
sustaining the constitutionality of what is 
generally known as the Valentine-Stewart 
Anti-Trust law, which declares illegal com- 
binations or companies or firms for certain 
purposes therein prohibited. The decision 
was rendered in suits instituted by the attor- 
ney-general of the State against the Standard 
Oil Company and several of its constituent 
companies. Only a newspaper notice of this 
decision has reached us so that we are not yet 
informed as to the exact grounds of the 
decision. 
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NOTES OF IMPORTANT DECISIONS. 


FOREIGN DIvORCE—IMPEACHMENT—SERVICE 
OF PROcEss.—The English Court of Appeal has 
decided an important case in regard to the extent 
to which an irregularly obtained foreign divorce 
will be recognized in England. Pemberton v. 
Hughes (1899), 1 Ch. 781. Tbis was an action by 
a wife to enforce her marriage right against her 
alleged husband, to whom she had been married 
in England. It appeared that she liad been mar- 
ried previously in the United States, and that her 
husband was living, but she set up a decree of 
divorce obtained in Florida, the validity of which 
was the question in the case. It appeared that, 
by a rule of the Florida court, ten clear days must 
elapse between the issue of the subpcena and the 
return day, and the record of the divorce proceed- 
ing showed that only nine days had elapsed. It 
was alleged that this defect in the service of 
process prevented the jurisdiction of the Florida 
court from attaching to the parties, and that there 
was no objection to the collateral impeachment of 
the decree in the English court, and this view was 
adopted by Kekewich, J., in the divisional court. 
His decision was reversed by the court of appeal 
(Lindley, M. R., and Vaughan, Williams and 
Rigby, JJ.), and the principle laid down that for 
international purposes the test of the jurisdiction 
of a court is not the regularity with which the 
parties have been summoned before it, but the 
power which it possesses to summon the parties 
and to decide the question presented; that in this 
case the Florida court possessed undoubted juris- 
diction under the latter test; and that the fact that 
arule of procedure had been violated was not 
fatal to the jurisdiction, but was a matter which 
should have been called to the attention of the 
Florida court. The opinion of Lindley, M. R., 
well repays a reading, but the question arises, how 
far does the -‘power to summon the parties and 
decide the subject-matter’? confer jurisdiction? 
Suppose in the above case the defendant had 
never been served. Would the undoubted power 
of the Florida court to summon her confer juris- 
diction? It is to be feared that a general rule de- 
ducible from the above opinion might carry the 
court a little farther than it would wish to go. 





MARRIAGE — VALIDITY — EMANCIPATION OF 
MINOR.—In State ex rel. Scott v. Lowell, 80 N. W. 
Rep. 877, decided by the Supreme Court of Minne- 
sota, a statute of that State relating to age of 
competency for contracting marriage was con- 
strued, and it was held that the marriage of a 
person who has not reached the age of statutory 
competency, but is competent by the common 
law, is not void, but voidable only by a judicial 
decree of nullity at the election of the party under 
the age of consent, to be exercised at any time be- 
fore reaching such age, or afterwards if the par- 
ties have not voluntarily cohabited after reaching 
such age. It was further held that, such a mar- 
riage being voidable only, it is to be treated as 





valid for all civil purposes until actually set aside, 
and that, as marriage emancipates a minor child 
from parental control, where a girl only 13 years 
and 11 months old married, her father has no legal 
right to restrain her from living with ber hus- 
band, if she elects to do so. The court said in 
part: ‘Tbe wisdom of this marriage, or the pro- 
priety of the relator’s conduct in inducing this 
young girl to marry him, are questions which it 
is not our province to discuss or characterize. 
Moralize as we may, the fact remains that the 
parties were married, and the marriage has been 
consummated; hence, we are now simply to in- 
quire dispassionately as to the legal status of the 
parties. The question presented by the record is, 
was this marriage void or voidable, and, if the 
latter, did it emancipate the wife from the custody 
of her father? 
‘*The common law established the age of con- 
sent to the marriage contract at 14 years for males 
and 12 years for females, but our statute (Gen. St. 
1894, sec. 4769) provides ‘that every male person 
who has attained the full age of 18 years and every 
female who has attained the full age of 15 years, 
is capable in law of contracting marriage if other- 
wise competent.” But the statute does not de- 
clare that, if a marriage is entered into when one 
or both of the parties are under the age limit pre- 
scribed, the marriage shall be void. It does, how- 
ever, impose restrictions and penalties upon pub- 
lic officers and clergymen for the purpose of 
preventing, so far as possible, such marriages be- 
ing solemnized; but the statute has, for wise rea- 
sons, stop short of declaring such marriages void. 
Such being the case, we hold, upon principle and 
authority, that the marriage of a person who has 
not reached the age of competency as established 
by the statute, but is competent by the common 
law, is not void, but voidable only by a judicial 
decree of nullity at the election of the party under 
the age of legal consent, to be exercised at any 
time before reaching such age, or afterwards if 
the parties have not voluntarily cohabited as hus- 
band and wife after reaching the age of consent. 
Gen. St. 1894, secs. 4769, 4786, 4788, 4789; Schouler, 
Dom. Rel., sec. 20; 14 Am. & Eng. Enc. Law, 488; 
1 Bish. Mar. & Div., sec. 145; Beggs v. State, 55 
Ala. 108; Eliot v. Eliot, 77 Wis. 634,46 N.W. Rep. 
806; State v. Cone, 86 Wis. 498,57 N. W. Rep. 50. 
The marriage being voidable, it must be treated 
as valid for all civil purposes until annulled by 
judicial decree. Schouler, Dom. Rel., see. 14. 
‘-Now, the question of the right of the respond- 
ent, as father of the relator’s wife, to restrain her 
from going to her husband, must be determined 
upon the basis that the marriage is valid. ‘The 
marriage of a minor, even without the parent's 
consent, emancipates the child from the custody 
of the parent; for the marriage creates relations 
inconsistent with subjection to the control of the 
parent. Parental rights must yield to the neces- 
sities of the new status of the child. 1 Bish. Mar. 
& Div., sec. 275; Schouler, Dom. Rel., sec. 267. 
The correctness of this proposition as a general 
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rule is admitted, but it is claimed on behalf of 
the father that it does not apply to this case, be- 
cause the husband cannot enforce his marital 
rights without the consent of the wife, and that 
she cannot, by giving her consent to a voidable 
marriage, free herself from parental control, and, 
further, that she cannot do so until she reaches 
the age when she can legally affirm the marriage; 
that to hold otherwise would enable a girl under 
12 and over 7 years of age to emancipate herself 
by consenting to a voidable marriage. This 
course of reasoning ignores the fact that the mar- 
riage, until set aside, must be, for all civil pur- 
poses, treated as valid, and that it is her new and 
inconsistent status as a wife which emancipates 
her from the control of her father. A wife—and 
this girl must be regarded as such for the pur- 
poses of this case—certainly has the capacity to 
consent to live with her husband. Whether the 
marriage of a child under 12 years of age and 
over 7 years would emancipate her, we need not 
determine. It would seem, however, that the 
operation of natural laws would incapacitate her 
in fact from assuming the new and inconsistent 
relations which emancipate a minor from parental 
contro]. Our conclusion is that the respondent is 
not legally entitled to detain his daughter, if she 
elects to return and live with her husband.”’ 





MUNICIPAL CORPORATION—CHARTER—INTOX- 
ICATING LiQuoR.—The Supreme Court of 
Georgia decides, in Henderson v. Heyward, 348. 
E. Rep. 590, that what is known as the *‘general 
welfare’ clause in a municipal charter does not 
authorize the passage of an ordinance making it 
penal for one who has lawfully purchased without 
the limits of the municipality alcoholic liquors to 
receive the same therein without paying a specific 
tax, of a given amoant, for the privilege of so do- 
ing, and that this is true notwithstanding the sale 
of such liquors is absolutely prohibited within the 
limits of such municipality. The court says: 
‘*We pass, therefore, to a discussion of the ques- 
tion as to whether the ordinance can be upheld as 
a valid exercise of the police power of the mu- 
nicipality. It is conceded that the authorities 
had no express charter authority to pass the ordi- 
nance in question, but it is contended that it had 
the power under the general welfare clause of its 
charter, which is in the following language: ‘The 
mayor and aldermen shall have power to pass all 
ordinances that they may consider necessary to 
the peace, good order, health, prosperity, com- 
fort and security of the city and the citizens 
thereof, not inconsistent with the constitution and 
laws of this State and of the United States.’ Laws 
1872, p. 181. The police power of a State may be 
exercised by the general assembly directly or in- 
directly, through the medium of the subordinate 
public corporations of the State. It may be that 
the State would have a right to prohibit the pur- 
chase of whisky. That the State has aright to 
prohibit absolutely the sale of whisky is no longer 
an open question either in this court orin the 





Supreme Court of the United States. Perdue v. 
Ellis, 18 Ga. 586; Hill v. Mayor, etc., 72 Ga. 314; 
Mugler v. Kansas, 123 U.S. 23,8 Sup. Ct. Rep. 
273, 31 L. Ed. 205. None of the decisions of this 
court, however, go to the extent of holding thata 
law prohibiting the sale of liquor in a designated 
territory has the effect of destroying entirely all 
property right in alcoholic liquors which may be 
brought into such territory. On the contrary, it 
has been expressly held that the fact that the sale 
of liquor was prohibited in a designated part of 
the territory of the State does not destroy the 
right of a person to own such an article within 
such territory. Fears v. State, 102 Ga. 274, 29 S. 
E. Rep. 463. It may be contended with great 
force that if the State, notwithstanding it recog- 
nized a property right in alcoholic liquors, can, 
under its police power, entirely destroy the right 
of the owner of such liquors to sell or dispose of 
the same within the limits of the State, which 
would in some instances be a practical confisca- 
tion of the property, it has the power to declare 
that no person shall by purchase come into pos- 
session of such property within the limits of the 
State. Laws prohibiting the sale of whisky are 
upheld as constitutional upon the ground that its 
sale is against the best interests of the public at 
large, and isa business which, if not inherently 
evil, is of such a nature that its presence is a con- 
stant menace to the peace and good order of so- 
ciety, as well as the welfare of individuals. If: 
this be true, it would seem to follow that the 
State might enact any law which would effectu- 
ally prohibit the traffic. A law prohibiting the 
sale would, if effectually enforced, prohibit 
the buying; and so, also, the prohibition 
of the purchase would likewise prohibit 
the sale. The prohibition of the sale, 
therefore, puts a ban upon the entire traffic. Of 
course, a law making penal the sale would not, 
without more, make penal the buying; but the 
practical effect of such a law, if enforced, would be 
to prohibit the buying. It would seem to follow, 
therefore, that the State might go further than it 
has already gone, and make penal the buying. 
But, be this as it may, we are clear that a munic- 
ipal corporation cannot, without express legisla- 
tive authority so to do, pass any ordinance mak- 
ing penal the buying of alcoholic liquors from 
one lawfully authorized to sell the same. 

“Tt may be laid down as a general rule that, in 
addition to its express powers, a municipal cor- 
poration can only exercise those which are neces- 
sarily or fairly implied in, sr incident to, its ex- 
press powers, and those that are indispensable to 
the declared objects and purposes for which the 
corporation was created. 1 Dill. Mun. Corp, § 
89. The power to pass a law making penal the 
purchase of intoxicating liquors is certainly not 
indispensable to the purpose for which the city of 
Cartersville was incorporated, and there is no ex- 
press grant of authority to this effect; and hence 
the power is wanting, unless it can be implied 


from its general welfare clause, above quoted. 
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A municipal corporation has no power to adopt 
ordinances for the prohibition or regulation of 
the sale of liquors, unless expressly authorized to 
do so, or unless such ordinances fairly and legiti- 
mately fall within the scope of the powers con- 
ferred upon them in general terms. Black, In- 
tox. Liq. § 220. Asan instance of the strictness 
with which the powers of municipal corporations 
over the subject of liquors have been construed, 
see Hill v. Commissioners, 22 Ga. 203. In that 
ease, notwithstanding it appeared that the com- 
missioners of the town of Decatur had authority 
‘to restrict, prohibit, and regulate the sale, vend- 
ing and distribution’ of intoxicating liquors, 
‘provided, no license to retail spirituous liquors 
shall exceed fifty dollars,’ it was held that the 
commissioners had no power to prohibit abso- 
lutely the sale of liquor, and that they had au- 
thority only to grant a license upon the payment 
of a fee not exceeding $50. In Sanders v. Com - 
missioners, 30 Ga. 679, it was held that the 
power ‘to regulate the rates of tavern licenses’ 
does not confer the power to grant licenses; there 
being in existence a different system of issuing 
such licenses. It was further ruled that the 
power to grant tavern licenses was not embraced 
in a general clause of a town charter conferring 
upon it the power of general legislation for itself; 
Judge Stephens assigning as a reason for the lat- 
terruling that ‘the courts will not infer that the 
legislature intends to authorize a local departure 
from a general policy of the State, uniess the lo- 
cal exceptionis expressed in specific terms.’ In 
the case of Mayor, etc., v. Putnam, 103 Ga. 110, 
29 S. E. Rep. 602, it was held that neither the 
general welfare clause usually found in municipal 
charters, nor the special power ‘to license and 
regulate the management of barrooms, saloons,’ 
ete., includes the power to establish and operate 
under municipal agency a dispensary for the sale 
of spirituous and malt liquors. This decision was 
made at a time when it could not be said to have 
been against the general legislative policy to op- 
erate dispensaries, for a number were being oper- 
ated in the State under direct sanction of the gen- 
eral assembly. But the court construed the 
grant of power strictly, and said that a dispen- 
sary was neither a barroom or a saloon, in legis- 
lative contemplation. If the general welfare 
clause of a municipal charter would not author- 
ize the city authorities to establish and operate a 
dispensary, as a means of regulating and restrict- 
ing the sale of liquors, it is difficult to see upon 
what principle such a clause would authorize the 
passage of an ordinance prohibiting the purchase 
of such license, or interfering with the right to re- 
ceive the same after a purchase from one wbo was 
lawfully authorized tosell. The one would be no 
less a regulation than the other. It would seem, 
therefore, to follow from these decisions that a 
municipal corporation would not, without express 
legislative sanction, have authority to prohibit 
either the selling or buying of intoxicating liq- 
uors within its limits. They may, of course, 





regulate, to a certain extent, the traffic in such 
liquors; but even then their powers, under the 
decisions above referred to, are not very broad, 
under the usual general welfare clauses found in 
municipal charters. If the rule is so strict as re- 
gards the sale of whisky, which the general as- 
sembly has seen fit to deal with as being within 
the police power of the State, and which, under 
the settled public policy of the State, has been 
either prohibited altogether, or allowed under 
the most rigid regulations. how much stricter 
ought it to be as regards a subject with which 
the general assembly has never seen fit to deal 
in any. way whatever! Whenever the general as- 
sembly has, by direct enactment, or by its settled 
public policy, derivable from the various statutes 
passed from time to time, brought within the po- 
lice power of the State any particular subject, 
then the municipal authorities of a town or city 
would seem to have the power, under the usual 
general welfare clause in municipal charters, to 
deal with such subject by proper ordinance, lim- 
ited only by the established rule that they cannot 
deal with an act which is declared to be a viola- 
tion of the criminal laws of the State. See, in 
this connection, ] Dill. Mun. Corp. § 329. The 
sale of liquor is absolutely prohibited in some of 
the counties of this State. In other counties its 
sale is only permitted under licenses granted by 
the proper authorities. In still others, liquors 
are sold under governmental agency. In each 
of such localities the general assembly directly 
brings within the police power the subject 
of the sale of this article by expressly pro- 
hibiting it, on the one hand, or by reg- 
ulating its sale, on the other. Having thus 
declared that the sale of liquors is a mat- 
ter legitimately within the police power of 
the State, and having passed regulations in refer- 
ence to thesame, it necessarily follows that, when 
it grants to a municipal corporation the power 
usually conferred upon such corporations, they 
may deal with the sale of liquors within their 
limits as a subject which is within the police 
regulation of the State; and therefore ordinances 
passed for the purpose of furthering this end are 
legitimately within the authority of a municipal 
corporation, under its general welfare clause. 
Such is what we understand to be the reason at 
the foundation of the decisions of this court in 
Paulk v. City of Sycamore, 104 Ga. 728, 31S. E. 
Rep. 200; Brown v. Town of Social Circle, 105 Ga. 
834, 32S. E. Rep. 141; and Papworth v. City of 
Fitzgerald, 106 Ga. 378, 32. E. Rep. 363. These 
decisions were departures from the strict rule of 
construction employed in the earlier cases; and- 
we think, under the principle announced in them, 
a municipal corporation may, under authority of 
its general welfare clauses, pass ordinances, 
within reasonable limits, dealing with the subject 
of the sale of intoxicating liquors. But the gen- 
eral assembly never has seen proper to deal in any 
way whatever with the subject of the purchase of 
intoxicating liquors, except as such subject may 
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grow incidentally out of the subject of the sale. 
The general assembly has never passed any law 
making penal the purchase of liquors. ‘The pol- 
icy of a State is to be ascertained from its pub- 
lished statutes and laws. There never having 
been in force any law making penal the purchase 
of intoxicating liquors within this State, it may 
fairly be said that such a law would be a depart - 
ure from its settled public policy; and any such 
departure must commence with the general as- 
sembly itself, either by a direct law to this effect, 
or by granting to some subordinate public corpo- 
ration of the State express authority to make such 
a departure. The purchase of liquor from one 
who is himself violating the lawin making the 
sale is, although not a crime under the law of this 
State, certainly such a transaction as is contrary 
to public policy. However, the purchase of 
liquor in this State from one who is lawfully au- 
thorized to make the sale is an act which, in its 
nature, is neither criminal nor contrary to public 
policy. It therefore follows that the reception by 
the purchaser of liquor so bought is not an act 
which can be legitimately dealt with by the au- 
thorities of a municipal corporation as an act 
within the police power of the State, in the ab- 
sence of express power so to do.”’ 








MAY DEBT HAVE MORE THAN ONE 
SITUS IN GARNISHMENT? 


In the title of this article there is intended 
to be propounded the question, whether as be- 
tween different States there may be, at 
the same time, more than one place at which 
the same garnishee may be summoned as to 
the same debt. Many of the courts havesaid 
that the test of jurisdiction in garnishment is 
the right of the creditor of the garnishee to 
there sue the garnishee in personam. This is 
merely a general principle, as I think may be 
easily shown, if it even attains that dignity. 
Thus let us have for an illustration the case 
stated by Justice Field in R. R. Co. v. 
Koontz:' ‘*The question of suability and ju- 
risdiction is not so much one of citizenship as 
of ‘finding.’ If a citizen of one State is 
found for the purposes of lawful service of 
judicial process in another he may ordinarily 
be sued there. A citizen of Maine may be 
sued in California, if he happens to be there 
in person and the proper officer serves him 
personally with the lawful process of the Cal- 
ifornia court.’’ We find in a very recent case 
of the United States Supreme Court,’ that 


1104 U.S. 11. 
2 Chicago, etc. R. R. Co. y. Sturm, 174 U. S. 610. 


Justice McKenna says, ‘‘It (the debt) could 
have been sued on in Iowa, and, therefore, 
was attachable in Iowa,’’ but in the same case 
he also says: ‘‘We are not concerned to in- 
quire whether the cases which decide that a 
debtor temporarily in a State cannot be gar- 
nished there are or are not justified by prin- 
ciple.’”? The statement by Justice Field is 
almost axiomatic, and for Justice McKenna 
to be consistent with himself the former of 
the quotations from him must be taken as the 
laying down of a merely general rule, especi- 
ally as he had already said that the garnishee, 
being a resident of Lowa, was for that reason 
there garnishable on the debt in question. 
By the Sturm case, however, three questions, 
each arising under the ‘‘faith and credit’ 
clause of the federal constitution, and neces- 
sarily involved in the decision of the case, 
must be held as settled: first, the situs of a 
debt is, in attachment, at the residence of the 
debtor ; second, exemption laws do not affect 
jurisdiction in another State; and third, the 
debt contracted by a foreign corporation has 
its situs at the home of the corporation itself. 
The facts of the Sturm case carry necessarily 
the further conclusion that, if a corporation 
is chartered by two or more States, situs of 
debt is in each and every State. Inasmuch 
as in decisions arising under the federal re- 
moval statute it has been held, that when 
a corporation is sued in either State of vhar- 
ter, it is to be deemed a citizen of that 
State, and transactions in that State are car- 
ried on under authority of that charter, there 
arises a question whether indebtedness on 
such transactions have or not a single situs or 
the situs is multiplied by the number of the 
charters. Also this decision suggests clas- 
sification of indebtedness into existing and 
subsequently contracted indebtedness, with 
reference to the acquiring of other charters. 
Thus the learned justice, delivering the opin- 
ion of the court, says, ‘‘It was an Iowa cor- 
poration and a resident of the State, and was 
such at the time the debt sued on was con- 
tracted.’’ This language is shown to be em- 
ployed in specific answer to the contention 
that ‘‘a debt cannot be made migratory by 
the debtor,’’ and has therefore more than the 
value of dictum in its ordinary acceptation. 
The court cautiously reserved its opinion of 
the effect on indebtedness already existing, 





‘if additional charters should be afterwards 
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sought. This caution logically extends, I 
think, to a case of existing indebtedness, and 
the debtor corporation subsequently carries 
on business under condition of ‘‘suability and 
jurisdiction’’ in another State, if it might 
otherwise be held that that fact would make 
an additional situs as to any class of indebt- 
edness. The ‘‘migratory’’ feature in each 
case depends on the act of the debtor, and if 
allowable in one case it, perhaps, would bein 
the other, and vice versa. It being settled, 
however, by the Sturm case, that as to subse- 
quent indebtedness there is situs in attach- 
ment of debts owing by a corporation in each 
and every State from which it holds a char- 
ter, I will endeavor to see: first, if carrying 
on business in another State under condition 
of there being sued creates an additional situs 
of debt in attachment; second, if it does, is 
the additional situs only in the State where 
the debt was contracted by the foreign cor- 
poration in there carrying on business; and 
third, is there any legal substantial distinc- 
tion in these matters in debts of corporations 
engaged, and those not engaged, in interstate 
commerce ? 

The ruling that a debt due by a corpora- 
tion has as various a situs as the corporation 
has charters, is not in logical effect a holding, 
that as to a single garnishee there may con- 
temporaneously exist a multiple situs. It 
more resembles the case of a debt due jointly 
and severally by a number of persons resid- 
ing in different jurisdictions. This distinc- 
tion is exemplified by the decisions inremoval 
cases holding that where a citizen of a State 
sues a corporation in one of the States of 
charter there is no diverse citizenship, while 
if he sues a foreign corporation in the same 
State there is. A ruling, however, that the 
carrying on of business by a foreign corpora- 
tion supplies a new situs in addition to that 
of residence of the corporation would be a 
very different matter. The foreign corpora- 
tion is but the presence of the agents of the 
corporation and their carrying on of business 
in another State orcountry. If they are not 
permitted by that other State to so represent 
the corporation, except on submission by the 
corporation to suit in personam in that State, 
and the corporation accepts the condition, 
either impliedly or expressly, the general rule 
is that it will be bound personally in suits 
with process lawfully served. Now, can it 





be said because comity suffers the presence 
of, and carrying on of business by, these 
agents on condition of ‘‘suability and juris- 
diction’’ there, in any and all suits its cred- 
itors may bring against it, that residents and 
non-residents of the comity jurisdiction have 
had impressed on their debts an additional 
situs in attachment? The court of chancery 
in New Jersey says yes to this query,® and in 
the opinion argues that it is difficult to see 
how creditors of a corporation can be injured 
by such aholding. This kind of argument 
tends to suggest a conscious departure from 
principle, and an inference that if the par- 
ticular court could be made azquainted with 
any facts constituting injury it would have 
otherwise concluded. Applying the exemp- 
tion ruling in the Sturm case, it is easy to 
show that there exists an army of creditors 
in every State to whom such a ruling might 
be injurious, and that State policy would be 
nullified as well. The opinion further sug- 
gests that the creditor must ‘‘be presumed 
to have contracted’’ with the corporation 
with the knowledge that it would subject it- 
self to the jurisdiction of comity in other 
States. This statement seems in some meas- 
ure discordant with what the United States 
Supreme Court has said in a very recent case,* 
through Justice Gray. The court declared that 
circumstances it enumerated have ‘‘induced 
many of the States to provide by statute that 
a foreign corporation making contracts within 
the State shall appoint an agent therein upon 
whom process may be served in actions upon 
such contracts.’’ If thisis to be taken as 
the ordinary intent of such statutes, and I 
think investigation will so determine, credit- 
ors dealing with corporations ought not to be 
affected with anything more than uneasiness, 
that some of the States may have made the 
foreign corporation generally subject to suit, 
even if knowledge that the corporation is so 
subject to its own creditors is of any legal 
value in the question of garnishment. In St. 
Clair v. Cox,® Justice Field gives his personal 
view in delivering the opinion of the court in 
that case of the effect of appointment of 
agents and the carrying on of business by a 
a corporation in another State imposing no 
condition to the giving of its consent. After 


3 Fire Ins. Co. v. Chambers, 53 N. J. Eq. 468. 
4 Barrow S. S. Co. v. Kane, 170 U. 8S. 
5 106 U. S. 850. 
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premising with the statement that it was 
‘‘formerly’’ held that a corporation was not 
suable outside of the State of its creation, and 
citing authority to that effect, he uses this lan- 
guage: ‘‘All that there isin the legal resi- 
dence of a corporation in the State of its crea- 
tion consists in the fact, that by its laws the 
corporators are associated together and al- 
lowed to exercise as a body certain functions 
with a right of succession in its members. Its 
officers and agents constitute all that is vis- 
ible of its existence; and they may be au- 
thorized to act for it without as well as within 
the State. There would seem, therefore, to 
be no sound reason why, as to the extent of 
their agency, they should not be equally 
deemed to represent it in the States for which 
they are respectively appointed when it is 
called to legal responsibility for their trans- 
actions.”’ ; 

Instead of there being a further departure 
from what is stated to be the former rule of a 
corporation’s exemption from suit abroad, 
that same court, in a far more recent case, 
rather approves the ancient rule. Thus we 
find an indorsement of the following language 
by Judge Jackson, afterwards one of the jus- 
tices of the court: ‘‘The three conditions 
necessary to give a court jurisdiction in per- 
sonam over a foreign corporation: First, it 
must appear that the corporation was carry- 
ing on its business in the State when process 
was served on its agent; second, that the 
business was transacted or managed by some 
agent or officer appointed by or representing 
the corporation in such State; third, the ex- 
istence of some local law making such corpo- 
ration amenable to suit there, as a condition, 
express or implied, of doing business in the 
State.’’”® 

I think it clear, from these two cases at 
least, that if in personam jurisdiction is given 
in the State where the foreign corporation 
transacts business as to causes of action aris- 
ing elsewhere, it is a purely conventional 
jurisdiction, and if it results in an additional 
situs it must be because of one of two things, 
or the union of both. If it is because of stat- 
ute providiag for jurisdiction, that is giving 
to the statute it extraterritorial effect, and if 
it is because by agreement, express or im- 
plied, the corporation yields jurisdiction as 
against itself, that is enabling it to contract 


6 Conn. M. L. I. Co. v. Spratley, 172 U. S. 





for its creditors without their consent. If it 
is the union of both, that seems to be the 
welding of two matters, having no legal rela- 
tion to an effect, to produce the effect. 

Is there a situs in attachment as to a debt 
in the State where it is contracted by a for- 
eign corporation, in addition to the situs at 
the residence of the corporation? Reverting 
again to the Sturm case, it is seen that it 
condemns the proposition that ‘‘the situs of a 
debt is where it is to be paid,’’ and says, in 
effect, that no implication can be drawn from 
the fact that it is earned in a particular place 
or was contracted in a particular place, that 
it is not payable generally. This language 
was drawn from the court by the contention 
that the subject-matter of the suit was wages 
earned, and therefore payable in Kansas, 
where the foreign corporation was operating. 
Furthermore, we find this same court fre- 
quently holding that the purpose of statutes 
imposing jurisdiction on the foreign corpora- 
tion was the protection and even convenience 
of a State’s own citizen. Thus, in the 
Spratley case, supra, we see it approving lan- 
guage found in one of the earliest of these 
cases,’ asfollows: ‘‘It cannot be deemed un- 
reasonable that the State of Ohio should en- 
deavor to secure to its citizens a remedy in 
their domestic forum upon this important 
class of contracts, made and to be performed 
within that State, and fully subject to its 
laws.’’ In Ex parte Schallenberger,® Chief 
Justice Waite, speaking for the court, says: 
‘*It was insisted in argument that the statute 
confines the right of suit to the courts of the 
State, but we cannot so construe it. There 
is nothing to manifest such an intention, and 
as the object of, the legislature was evidently 
to relieve the citizens of Pennsylvania from 
the necessity of going outside of the State to 
seek judicial redress upon their contracts 
made with foreign insurance companies, it is 
but reasonable to suppose that they were en- 
tirely at liberty to select the court in the 
State having jurisdiction of the subject-matter, 
which, in their judgment, was the most con- 
venient and desirable.’’ To say that a stat- 
ute giving a privilege to a citizen against 
these foreign corporations carries also & priv- 
ilege to another against that citizen, when 
the purpose is declared to be the protection 


7 Ins. Co. v. French, 18 How. 404. 
8 96 U. S. 369. 
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of the citizen, strongly resembles judicial in- 
terpolation. If there is additional situs aris- 
ing upon any of the considerations mentioned, 
does it arise when the corporation is engaged 
in interstate commerce? 

In the case of Paul v. Virginia, where is so 
broadly stated the power of the State to im- 
pose upon a foreign corporation conditions to 
the carrying on of business in its limits, the 
raling is carefully limited to the class of cor- 
porations not engaged in interstate commerce.? 

In Pembina Mining Co. v. Penna,’ the court 
says: ‘‘The only limitation upon this power 
of the State to exclude a foreign corporation 
from doing business withinits limits, * * * 
or to exact conditions for allowing the corpo- 
ration to do business there, arises where the 
corporation is in the employ of the federal 
government, or where its business is strictly 
interstate or foreign.’’ It is settled that the 
State may impose license," tax property 
located in the State,’ and even tax the priv- 
ilege of exercising franchises’ of a corpora- 
tion engaged in interstate commerce, but the 
payment of any such license or tax must ‘‘not 
be made a condition precedent to the right to 
carry on the business, but its enforcement 
be left to the ordinary means devised for the 
collection of taxes.’’* 

It makes no difference, therefore, that the 
exaction may in itself be legal or just or rea- 
sonable, the essence of the ruling is that it 
cannot be imposed as a condition to the trans- 
action of business in the State.” A corpora- 
tion, engaged in interstate commerce by the 
appointment of agents and transacting busi- 
ness in another State, may, perhaps, be 
suable there upon the principle stated by 
Justice Field, supra,"® but this excludes all 
right of action, except in causes of action 
there arising. To give such doctrine of 
agency a residential character for the benefit 
of creditors is a process of judicial inclusion, 
exceedingly elastic, to say the least. If the 
corporation which a State may not exclude 


98 Wall. 168. 

10 125 U.S. 181. 
119 U. 8. 110. 

11 Smith v. Alabama, 124 U. S. 652. 

12 Leloup v. Mobile, 127 U. S. 640. 

13 Marine v. Grand Trunk Ry. Co., 142 U. S. 217. 

14 Postal Tel. Co. v. Adams, 155 U. S. 688. 

15 See also Horn Silver Mining Co. v. New York, 143 
U.S. 305; Pensacola Tel. Co. v. W. U. Tel. Co., 96 U. 
"8.1. 

16 St. Clair v. Cox, supra. 


See'also!Phila. F. A. v. New York, 





upon any conditions precedent, nevertheless, 
in consideration, if may be, of concessions by 
the State, agrees to jurisdiction in personam 
against itself, that agreement, if valid, would 
seem to exhaust itself as between it and its 
own creditors. The principle of jurisdiction 
by consent is that one consents for himself 
and not foranother. If the situs for garnish- 
ment is in law in a single jurisdiction, the 
rights of everyone affected ought to be con- 
sulted before it may be changed or duplicated, 
if we would have due process of law. 
Nerpuam C. Cottier. 
St. Louis, Mo. 








CUSTOMS AND USAGES — VALIDITY — REQUI- 
SITES — KNOWLEDGE — EVIDENCE — CAR- 
RIERS—PASSENGERS—LUGGAGE. 


RUNYAN v. CENTRAL R. CO. 


Supreme Court of New Jersey, November 22, 1899. 


1. When passengers in the passenger cars of a rail- 
road have carried with them into such cars, and with 
them upon their journey, small packages of merchan- 
dise, in derogation of the common-law contract of car- 
riage, the usage or practice to do so, in order that the 
passengers may rely upon it as aregulation of the 
railroad company that such packages can be so car- 
ried, must be so general, certain, uniform, and noto- 
rious, and it must be so clearly proved, that it can be 
concluded that the officers and agents of such com- 
pany possessed knowledge of such usage, and ac- 
quiesced therein, insuch manner that it becamea part 
of the contract of carriage. 

2. The proof of such usage must not only be clear 
and explicit, but it also must be distinguished from 
mere acts of accommodation. The mere fact that 
such acts of accommodation have been constantly per- 
mitted by the servants of the railroad company, not 
in obedience to duty or contract, but asa matter of 
form and indulgence, cannot compel their continu- 
ance. Such mere accommodation can be discontin- 
ued at any time. 

8. A habit of one particular passenger to carry such 
package of merchandise into the passenger cars, and 
with him on his journey, will not constitute the usage 
or practice which can be relied on by passengers as a 
general regulation of the railroad company. 

4. The proof of usage involves questions both of law 
and fact. Itis a question of law what isa sufficient 
usage to bind parties. The usage must be strictly 
proved and construed; and when the facts are undis- 
puted it becomes a question of law whetlier such 
usage has been established, and its binding force upon 
the parties. Under such circumstances, it cannot be 
left to the jury to determine whether the usage ex- 
isted, or what operation or force must be given to it. 

5. When the facts and circumstances are undisputed 
by which a custom or usage is sought to be established, 
and they are such that but one legitimate reasonable 
conclusion or inference can be drawn, it becomes a 
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question of law, for the court to determine, whether 
such usage has been proven or not. 

6. Quere: Can the habit of a single passenger to 
carry small packages of merchandise with him into 
the passenger car of arailroad company, and with him 
on his journey, with the knowledge of the servants of 
the company in charge of such cars, estop the com- 
pany from examination of such merchandise in order 
to ascertain the contents, to justify his exclusion, 
without reasonable notice to him to discontinue such 
habit? 


LipIncotTt, J: This is the same case, in a dif- 
ferent form, as reported in the court of errors 
and appeals in 61 N.J. Law, 537, 41 Atl. Rep. 367. 
The facts, up to acertain point, are the same as 
set forth in the opinion in thatcase. In that case 
the judgment of nonsuit was reversed because 
of an enormous rejection of evidence offered by 
the plaintiff on the trial thereof, tending to show, 
or introductory tothe proof of, a custom, usage 
or practice on the part of the passengers of the 
defendant company to carry packages of merchan- 
dise with them into cars, to be transported with 
them on the journey, and to show that the com- 
pany, with knowledge of the custom, usage, or 
practice, had acquiesced in it and thereby arose a 
regulation of the company that such packages 
might be carried as personal baggage. ‘The 
plaintiff in this case had purchased a ticket from 
New York to Elizabeth on a passenger train be- 
tween those places, and attempted to enter the 
car of the defendant to go to Elizabeth. He then 
had with hima small satchel, containing sundry 
articles of use, and, besides, in his arms and 
bands a 10-pound package of nails, and a letter 
file which he had purchased in the city of New 
York. The agents of the defendant company 
refused to allow him to enter the car with the 
package of nails and letter file. He insisted upon 
entering the car with these packages. He was 
prevented from doing so, and he eventually took 
his passage to Elizabeth on a train of the Penn- 
sylvania Railroad, and he now sues to recover 
damages of the defendant company because of 
his exclusion from the cars of that company. He 
recovered a verdict against the company upon 
which judgment has been entered, and the cause 


a is now under review upon writ of error at the 


instance of the defendant. The court of errors 
and appeals, in its opinion (61 N. J. Law, 537, 41 
Atl. Rep. 367), held that the ticket of the plaint- 
iff, which he had purchased for his passage, was 
but a token of his right to transportation, and 
that the plaintiff was a passenger with all his 
common law rights, and that ‘‘at common law he 
was entitled to take with bim for use his personal 
baggage appropriate to the journey and its ob- 
ject; that is, not only wearing apparel for use 
and ornament, but other articles, also, within 
reasonable limit, the use of which is personal to 
him during his journey, and in accomplishing 
its purposes.”’ The package of nails and the let- 
ter file in the hands of the plaintiff, under the 
evidence in the case, which is the same in this 





respect in the former case, were held in no 
wise to belong to the class of articles which he 
had the right to carry with him at common law, as 
they plainly were not for the personal use of the 
plaintiff, upon the journey, or in accomplishing 
its purpose. But the court in.treating of the 
offer of evidence which was erroneously excluded 
said, ‘‘that ifthe defendant company had, pre- 
vious to denial of the admission to their cars 
complained of, for a long time acquiesced in, and 
made an accommodation for, the carriage of 
small packages of merchandise of its passengers 
in its passenger cars, so as to lead them to accept 
and rely upon its attitude in that respect as one 
of its regulations, it can resume its rights under 
the law only after reasonable notice of its rescis- 
sion of the regulation so made. It could not sud- 
denly enforce the rights resumed against passen- 
gers who were in good faith traveling in reliance 
upon the previous regulation without reasonable 
notice, and who were ignorant of, and unprepared 
for, any change init. We think that the questions 
asked were admissible as‘a step in the plaintiff’s 
proofs, and were wrongfully overruled, and for 
that reason the judgment should be reversed.”’ 
Therefore the present case must be governed by 
this principle enunciated by the court of errors 
and appeals, that a custom, usage, or practice of 
passengers to carry small! packages with them on 
the passenger cars, acquiesced in by a railroad 
company, embodies or ingrafts itself into the 
contract of carriage of the passenger, as a regu- 
lation o company, and can only be segre- 
gated from such contract by reasonable notice of 
the rescission of such revulation, or reasonable 
notice of the resumption of the common-law con- 
tract of carriage. This must be considered set- 
tled in this State, notwithstanding the fact that 
the questions which were proposed and excluded 
on the former trial were admissible, as it seems 
to me, upon ap entirely different ground than 
that they tended to prove a custom or usage. It 
will be noticed that the whole stress of the de- 
cision in the former case was placed upon the 
fact that the usage or custom was of such a char- 
acter as gave the passenger a right to rely onitas 
a regulation which for the time being became a 
part of the contract of carriage. 

In the case sub judice, an attempt was made on 
the trial, in behalf o he plaintiff, to establish a 
custom, usage or practice of passengers on this 
railroad to carry packages of merchandise into 
the cars with them on their journeys, and that 
provision had been made by the company for the 
carriage of such packages in this manner, and to 
accommodate the passengers in the exercise of this 
custom and usage, and that by reason of these 
facts the defendant company had acquiesced in 
such custom or usage, and that upon its attitude 
in this respect’ the plaintiff had the right. to rely, 
as one of its regulations, without notice of its dis- 
continuance or rescission. The plaintiff in this 
case relies entirely upon the establishment of a 
previous custom, usage or practice of passengers 








110 


CENTRAL LAW JOURNAL, 


No. 6 








to carry small packages of merchandise with 
them into the cars and on the journey. This is 
made the basis of proof in this case, and it is not 
claimed that a right of recovery can stand upon 
any other ground. 

After the evidence upon the part of the plaintiff 
had closed, a motion to nonsuit was made and re- 
fused. The first assignment of error is based 
upon an exception allowed to this refusal. The 
consideration of this assigament of error requires 
an examination into the question whether the 
evidence is of such acharacter as that it should 
be sent to the jury to determine whether such a 
custom, usage, or practice had been established, 
or, in other words, whether an implied regula- 
tion had been established that passengers could 
carry such packages with them. In the decision 
in the court of errors and appeals, the court was 
dealing with the overruling of an offer of evi- 
dence; and nothing at all was determined as to 
the character of proof necessary to establish the 
implied regulation, or necessary to establish the 
custom or usage from which acquiescence of the 
railroad company could be concluded, and upon 
which the plaintiff could rely asa part of his con- 
tract of carriage. It is clear that such a custom 
or usage is in derogation of the contract at com - 
mon-law. It is in derogation of the common- 
law right of the defendant, and strips it of a bene- 
fit of which it possessed at common law. It in- 
terpolates itself into the contract, and therefore 
the custom, usage, or practice must be strictly 
proved; the evidence adduced to prove it must 
be clear; it must be strictly construed; and great 
care should be exercised in allowing a custom, 
usage, or practice to change contracts either ex- 
pressly entered into or implied at common law. 
Mineral Co. v. Chase, 95 Va. 50-57, 27 S. E. Rep. 
826; Metcalf v. Weld, 14 Gray, 211; Thornton v. 
Manufacturing Co., 10 Cush. 376; Lawson, 
Usages & Cust. pp. 99-101; 27 Am. & Eng. Ene. 
Law, tit. “*Usages and Customs,’ p. 717. It is to 
be remembered that the right of the company to 
bar the plaintiff with merchandise was clear, 
unless it be by force of some custom, usage, or 
practice otherwise clearly established against the 
company, in which they have clearly acquiesced ; 
and the burden is upon the plaintiff to establish 
such custom, usage, or practice, and acquies- 
cence, by a preponderance of proof. He is the 
only one who testified to any facts in relation to 
this matter, and he commences by showing that 
racks were adjusted to the sides of the car, near 
the roof thereof, and that these racks would hold 
such packages as he was carrying and other 
similar packages; but he himself testifies that 
they were suitable for, and intended also for, 
packages and articles for the personal use of the 
passengers on their journey, and to accomplish 
the purpose thereof; and, therefore, keeping in 
mind the rule of the common law in reference to 
the contract of carriage, the proof of the fact that 
racks were there, into which small packages 
could be placed, does not even in the slightest 





tend to show that the railroad had made pro- 
visions in this way to carry merchandise. The 
presumption is the other way, and he testifies to 
nothing which overcomes it. It might just as 
well be insisted that the floor of the car between 
the seats was provided for this purpose, as well 
as such other unoccupied spaces which could be 
conveniently or inconveniently used for such pur- 
pose. Again, he does not testify beyond his own 
use of these racks, or any other part of the car, 
for such packages of merchandise. It may be 
well to refer specifically to his evidence in this 
respect, and perhaps well to set it out in its en- 
tirety. His whole evidence is as follows: ‘Q. 
Have the trains or cars that run between Eliza- 
beth and New York any provision for parcels? 
A. They have. Q. What is it? A. They have 
racks about that long and about that deep [wit- 
ness illustrating]. Q. You say, ‘About that 
loug.’ What do you mean? A. About two feet 
sixinches. Q. Where are they generally located? 
A. Along the upper side of the car, just 
above the windows; between the windows; 
a little higher than the windows. Q. I 
think you have already testified that you have 
been accustomed to travel between New York 
and Elizabeth frequently? A. I have, very 
often. Q. And have you frequently carried par- 
cels of this kind on the cars?’? (Here there was 
an objection to the question, and allowance, and 
exception.) ‘tA. Yes. Q. There never had 
been any objection toyour doing this? A. Never 
before. Q. Can you tell us whether, from your 
observation and experience prior to and up toand 
including the 30th day of December, 1896, pas- 
sengers traveling between New York and Eliza- 
beth, or other stations on the New York, New 
Jersey Central Railroad, were accustomed to, and 
were permitted to carry packages? A. Yes; four 
times as big as mine.’’ (Here there was an ob- 
jection to the latter part of the answer, and the 
witness said, ‘I will say yes, then,’’ and the 
latter part of the answer is stricken out.) ‘Q. 
For how long a time did you observe such a habit 
on the part of the Central Railroad Company, 
allowing this to be done? A. Ever since I have 
been traveling over the road—for about ten 
years.”’ Oncross-examination: ‘Q. You say 
you have seen passengers in the cars of the Cen- 
tral Railroad Company for the last ten years put 
their parcelsin the racks? A. Yes. Q. You did 
not know what was in them, except your own 
parcels? A. I did not. Q. You have seen um- 
brellas, hats, coats and cloaks put in the racks? 
A. Yes. Q. And shawls? A. Yes. Q. And 
small handbags? A. Yes. Q. Could you put 
such a handbag as you have in the racks? A. 
Yes. Q. But not much very bigger than that? 
A. Oh, yes; twice the size of that. Q. These 
racks are generally made of wire? A. Yes; I 
believe they are. Q. Andare lightly constructed? 
A. Yes; I think they are strong enough to hold 
a man’s weight. Q. Some of them are flat, and 
some of them round, are they not? A. I have 
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seen flat ones. Q. And they are put up under 
the roof of the car, and you have seen people put 
paper parcels in them? A. Yes; I have. Q. 
They are the same sort of racks on the Central 
Railroad, substantially, as those used on all the 
roads? A. Except there are different shapes.”’ 
And on redirect examination: ‘-Q. Have you 
heard previous to this of any objection on the part 
of the railroad company to the carrying of par- 
cels by the passengers owning them? A. No, 
ma,” 

It will be noticed that the witness carefully 
avoided. except so far as his own acts were con- 
cerned, testifying to or attempting to identify any 
other parcels or packages of merchandise which 


he had seen other passengers carrying into the. 


ears, and he does not testify that he had any 
knowledge what any packages he had ever seen 
other passengers carry contained. Upon this 
evidence no inference or oonclusion can be 
drawn, either by the court or by a jury, with any 
reasonable degree of proof, that any packages 
carried by other passengers were such in their 
character as were at all prohibited the passenger 
in the exercise of his common-law right. For 
aught that appears in the evidence in the case, 
they may have been packages of articles intended 
for personal use on the journey, or to accomplish 
the object thereof. So far as the establishment 
of a custom is concerned, the evidence entirely 
fails to establish it. It is but necessary to con- 
sider fundamentally the necessary requisites of a 
legal custom controlling a contract, to determine 
that none of its elements exist in this case. 
Whatever the practice or usage contained in the 
evidence, it did not attain the force and effect of 
what is known as a ‘legal custom,” which in- 
grafts itself into a contract, and controls the 
rights of the parties thereto. If itis undertaken 
to distinguish between what is known asa “legal 
custom’’ and what is known as a ‘‘usage”’ or “‘prac- 
tice,’ the same difficulty in relation to the suf- 
ficiency of the evidence arises. The plaintiff 
relies upon a general usage or a general practice 
to establish the attitude and acquiescence of 
the defendant company, upon which he must 
rely in order to sustain his right to carry this 
package of merchandise with him. [If he fails in 
this proof, he fails in thisaction, because the case 
was tried upon the idea that acquiescence in a 
general usage or practice implied a general regu- 
lation which controlled the rights of the company 
in respect to all other passengers as well as to 
himself. The plaintiff was bound to establish 
such a general usage or practice by a preponder- 
ance of proof, in order to succeed in a recovery. 
The question is whether he has presented such 
facts—such evidence—as warranted the trial court 
in submitting the case to the jury, to ascertain 
whether the usage or practice required had been 
established. It is remembered in this connection 
that the rule is that, where the question is one of 
fair dispute, the jury must determine it. The 
conclusion has been reached that the proof of 





the usage or practice is not such that under the 
rules of law the question of its existence could be 
submitted tothe jury. His evidence is not at all 
supplemented by other evidence, either positive 
or circumstantial. There does not appear in the 
case any evidence touching the existence of such 
a general usage, either so general that the 
acquiescence of the defendant could be presumed, 
nor any facts of acquiescence on the part of its 
officers, agents or servants, and nothing to show 
any actual knowledge ontheir part. Of thisclass 
of evidence the case iz entirely barren. There are 
no facts and circumstances which would in the - 
slightest tend to show any knowledge on the part 
of the defendant company or its agents. Such 
evidence is quite material when the establish- 
ment of a usage is insisted upon. His testimony 
shows that he was not a frequent passenger. 
Sometimes he would go once a week, sometimes 
twice a week, and sometimes not for a month ata 
time; and he testifies to no acts, save his own, 
which have in the slightest any tendency to 
establish a usafe. Whatever the facts may be, 
the evidence is barren of any which were not of 
his own creation; and he admits that he is igno- 
rant of any facts which go to prove that any one 
but himself ever carried any packages of mer- 
chandise in the passenger cars of the defendant 
company, and, so far as any express knowledge 
or acquiescence is concerned, the case is entirely 
silent. His own evidence is devoid of facts which 
even tend to exhibit the usage insisted upon, and 
an examination of his evidence shows that it re- 
lates to his own acts exclusively. They do not 
establish the usage or practice upon which he 
could rely, alike with other passengers, as estab- 
lishing a regulation alike applicable to all. 
Whether there had existed in his own conduct 
theretofore as a passenger such a practice or usage, 
applicable to him alone, with the knowledge ot 
the company or its servants regulating such mat- 
ters, as would estop the company from objecting 
to his carriage of these packages, and from ex- 
cluding him from the cars with such packages, 
until after reasonable notice to him to discontinue 
such practice, is not the question at all, and no 
opinion is intended to be expressed upon that 
subject. Neither is it intended to express any 
opinion upon the question of whether such a usage 
bad grown up of allowing the carrying of pack- 
ages without requiring passengers to disclose 
whether they contained such articles as were 
prohibited by the ordinary common-law contract 
of carriage, and thus the defendant be prevented 
from excluding the passenger refusing to so dis- 
close until reasonable notice of the rescission of 
such custom. These are not the questions raised 
or discussed, nor were such usages insisted upon 
as aright of recovery. The insistment was that 
a general usage had been established which im- 
plied acquiescence by the defendant company, 
and which gave rise to a general regulation, 
alike applicable to all passengers, to allow the 
carriage of packages of merchandise with them 
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on their journey on the passenger cars. The 
usage, to be made a part of this contract of car- 
riage, must be established by plain and explicit 
evidence. Steward v. Scudder, 24 N. J. Law, 
96-101. In the case of The Reeside, 2 Sumn. 567, 
Fed. Cas. No. 11,657, Justice Story says: ‘I own 
myself no friend to the almost indiscriminate 
habit of late years of setting up usages or cus- 
toms in almost all kinds of business and trade to 
control, vary, or annul the gereral liabilities of 
parties under the common law, as well as under 
the commercial law. It baslong appeared to me 
that there is no smal] danger in admitting such 
loose and inconclusive usages or customs, often 
unknown to the parties, and always liable to 
great misunderstandings and misinterpreting and 
abuses, to outweigh the well-known and well- 
settled principles of law; andI rejoice to find 
that of late years the courts of law, both in En- 
gland and America, have been disposed to nar- 
row the limits and operation of such usages and 
customs, and to discountenance any further ex- 
tension of them.’’ In Wood v. Wood,.1 Car. & 
P. 59, it was held that a usage, to be binding, 
must be certain, uniform, and notorious, so that 
it must have been known to the parties. Sewell 
vy. Corporation, Jd. 392; Steward v. Scudder, 24 
N. J. Law, 101. Usage cannot be proved by iso- 
lated instances, but must be so certain, uniform, 
and notorious that it must be presumed to have 
been understood by the parties as entering into and 
constituting a part of the contract. Cope v. 
Dodd, 13 Pa. St. 33; Nichols v. De Wolf, 1 R. I. 
277. Thecontract by the common law was just 
as explicit in its terms as if it had been expressed 
in writing, and the evidence of usage to modify it 
must show it to be a general one in respect to the 
business or matter in which it is invoked. Bar- 
ton v. McKelway, 22 N. J. Law, 165. Whatever 
the usage or practice which will control, or how- 
ever long a time existed, the proof of it must be 
clear and explicit; and it must be, and is to be, 
clearly distinguished from mere acts of accom- 
modation. Many thingsare done in the course of 
trade, by way offavor, which cannet be held to 
constitute usage entering into contracts of the 
parties. The fact that such acts have constantly 
been done, not in obedience to duty or contract, 
but as matter of form, cannot compel their con- 
tinuance. 27 Am. & Eng. Enc. Law, tit. ‘*Usa- 
gesand Customs,” p. 717, and cases cited; Bank 
v. Grafflin, 31 Md. 507; Metcalf v. Weld, 14 Gray, 
210. A habit of particular person or persons 
does not of itself constitute usage. Jd. And they 
are to be strictly construed. Jd. They must be 
of such generality and publicity in the line of 
business that the parties sought to be held would 
be presumed to have knowledge and acquies- 
cence. 

Proof of usage involves questions both of law 
and fact. It isa question of law what is sufficient 
usage to bind the parties; that is to say, for how 
long a time, at what places, and with what de- 
gree of uniformity it must have been observed. 





If the facts be disputed, then they become a mat- 
ter for the jury; but, being undisputed, a given 
state of facts being found, it becomes a question 
of law, for the court to determine, whether such 
a usage as claimed existed, and its binding force 
upon the parties. Under such circumstances, it 
cannot be left to the jury to determine whether 
the usage existed, or what operation or force 
must be given toit. 27 Am. & Eng. Enc. Law, 
p. 732, and cases cited. In this case the facts as 
testified to by the plaintiff, the only witness in 
this respect, convince, beyond question, that no 
usage existed on the part of the passengers to 
carry packages or merchandise with them in the 
cars; that is, such packages as under the common 
law they had no right to carry. The facts testi- 
fied to did not constitute a usage or practice, and 
were such as that knowledge could not be in- 
ferred on the part of the defendant’s officers and 
agents that such packages were being carried as 
a practice by the passengers, or as a usage by the 
passengers. No acquiescence is established. I 
think upon that subject the case is barren of evi- 
dence or proof. The whole case is before the 
court, and the evidence in behalf of the defendant 
in no wise aids the defective proof of the plaint- 
iff. Theelements of proof in this respect were 
entirely lacking, and the cause should not have 
been submitted to the jury. The motion to non- 
suit should have prevailed, and for this reason 
there must be a reversal. 

Upon the undisputed independent proof of the 
defendant in defense of the action, several im- 
portant questions have been raised and discussed, 
but they have not been considered. The judg- 
ment must be reversed, and a venire de novo 
awarded. 


Nornt.—Recent Decisions on the Validity and Proof 
of Custom and Usage.—When a contract for the sale 
of goods has been made through a broker, the goods 
consigned by the seller to the purchaser, and the bill 
of lading sent directly to the latter, the broker, under 
his general powers, has no authority to rescind the 
contract, reeeive from the purchaser the bill of lading 
indorsed by him, and thus obtain possession of the 
goods; and the purchaser, in an action for the price, 
cannot avoid payment by reason of these facts, and no 
local custom or usage recognizing such dealings be- 
tween purchaser and broker will affect the seller un- 
less the custom or usage be at least known to him, so 
that his assent thereto could reasonably be inferred. 
Kelly v. Kauffman Milling Co. (Ga.),18 S. E. Rep. 
363. A custom in the town in which goods were sold 
to pay a traveling salesman is not binding on non-resi- 
dent principals, in the absence of evidence of notice 
to them of such custom. Simon v. Johnson (Ala.), 13 
South. Rep. 491. One who seeks to avoid the effect of 
a notorious and uniform usage of trade must show 
that he was ignorant of it. Robertson v. National 
Steamship Co., 139 N. Y. 416, 34 N. E. Rep. 1053. In 
an action for the price of a safe, the order for which 
was obtained by a traveling agent, testimony that 
traveling agents are by custom authorized to bind 
their principals by fixing the price of goods sold was 
inadmissible, when none of the witnesses claimed to 
have any knowledge of such custom in the sale of 
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safes. Deane v. Everett (Iowa), 57 N. W. Rep. 874. 
A \ocal usage in a particular market is not binding on 
persons dealing in such market, where it appears that 
neither ofthe parties to the transaction intended to 
comply with such usage. Lewis v. Metcalf (Kan.), 36 
Pac. Rep. 346. A custom to be binding must be uni- 
form, long established, and generally acquiesced in, 
and so well known as to induce the belief that parties 
contract with reference to it, when nothing is said to 
the contrary. Packet v. Pentecost, 58 Ill. App. 228. 
For the purpose of showing that one charged with 
murder voluntarily testified at the coroner’s inquest, 
the coroner’s stenographer, who reported the inquest, 
may testify tothe uniform method pursued in the 
coroner’s office when a prisoner is called to testify, 
though he does not remember tbat such method was 
pursued in regard to defendant. State v. Taylor 
(Mo. Sup.), 29 8. W. Rep. 598. Im the absence of 
special contract, the fact that the storage charges sued 
for had been uniformly imposed was admissible to 
show that defendant agreed to pay them. Planters’ 
Compress & Warehouse Co. v. Ireys (Miss.), 16 South. 
Rep. 386. Where plaintiffs sued the receiver of a 
bank for the amount of a draft collected by such bank, 
and claimed that said bank held such amount in trust 
for plaintiffs at the time of its suspension, which claim 
defendant disputed, evidence as to the general custom 
of banks in making such collections was material. 
Bowman V. First Nat. Bank, 9 Wash. 614, 388 Pac. Rep. 
211. Inan action to recover for services in apprais- 
ing diamonds, it is error to permit plaintiff to testify 
as tothe usual compensation for such services, ‘‘ac- 
cording to the custom of jewelers and diamond busi- 
ness,’’? where he had not laid the proper foundation 
for such testimony by proving the existence of the 
custom. Goldsmith v. Newwitter, 30 N. Y.S. 815, 10 
Misc. Rep. 36. In an action to recover for cotton 
burned in defendant’s warehouse, plaintiff can show 
a custom of warehousemen to insure cotton stored 
with them. Hamilton v. Moore, 94 Ga. 707, 19S. E. 
Rep. 998. Evidence of custom in Canada will not af- 
fect the construction of a contract for sale of goods in 
New York by parties domiciled there, unless they are 
shown to have known it; and they cammot be presumed 
to have made their contract with reference to it. 
Trent Valley Woolen Manfg. Co. vy. Velrichs, 23 Can. 
Sup. 682. A banker will not be presumed to know 
the custom on architects in charging a certain per- 
centage on the cost of a building. Packer v. Pente- 
cost, 50 Ill. App. 228. Evideace of a custom is not ad- 
missible to make it a part of the contract sued, unless 
it is pleaded. Anderson vy. Rogge (Tex. Civ. App.), 
28 S. W. Rep. 106. Evidence of a custom of passing 
checks payable toa person ‘tor bearer” by delivery 
only does not affect the operation of Code, etc., 1761, 
requiring such checks to be construed as payable to a 
person “or order.” First Nat. Bank v. Nelson (Ala.), 
16 South. Rep. 707. A person testifying that he had 
often ordered a ‘‘car load” of meat, from a certain 
city, but always specified the number of pounds to be 
shipped, is not qualified thereby to testify as to the 
existence ofa custom in such city in regard to the 
number of pounds in a car load. Woldert v. Arledge 
(Tex. Civ. App.), 33S. W. Rep. 372. A person deal- 
ing at a particular market will be taken to have dealt 
according tothe custom and usage of that market; 
and, if he employs another to act for him in carrying 
on business dealings at such market, he will be held 
as intending that the business should be conducted 
according to the general usage and custom of such 
market, whether he in fact knows of the custom or 
not. Union Stock Yard & Transit Co. y. Mallory, Son 





& Zimmerman Co., 157 Ill. 554, 41 N. E. Rep. 888. 
Where a physician employs another to assist him in a 
case, evidence is not admissible of a custom prevail- 
ing among the physicians of the city and vicinity that, 
in the absence of a special agreement to the contrary, 
the assistant is to look to the patient for his pay, it not 
being shown that it was known to the assistant, or 
Was so general and well established that knowledge 
and adoption of it might be presumed. Fitzgerald v. 
Hanson, 16 Mont. 474, 41 Pac. Rep. 230. Proof of 
knowledge is required, to give effect to a custom, un- 
less it is so widely and generally known and sc well 
established as that knowledge thereof may well be 
presumed. Union Stock Yards Co. v. Westcott 
(Neb.), 66 N. W. Rep. 419. In an action for rent un- 
der an oil lease providing that if oil was found “in 
paying quantities” the lessor should be paid, in addi- 
tion to the cash rental], a further sum within 30 days, 
evidence of a custom ih the oil regions of interpreting 
the words ‘“‘paying quantities” as meaning such quan- 
tities as will return to the lessees the expense of drilling 
and operating under the lease is inadmissible, in the 
absence of evidence that the lessees were familiar with 
such custom, or that it was so universally known 
that knowledge therepf would be presumed. Collins 
v. Mechling, 1 Pa. Super. Ct. 594, 26 Pittsb. Leg. J. 
(N. 8S.) 459, 88-W. N. C. 285. On the issue whether 
an insurance agent was negligent in failing to advance 
for his principal the money for the return of an un- 
earned premium, evidence that such practice is cus- 
tomary is inadmissible where no such custom has 
been pleaded. Norwood vy. Alamo Fire Ins. Co. 
(Tex. Civ. App.), 35S. W. Rep. 717. How far a usage 
testified to should modify or control a contract is a 
question of law. Milroy v. Chicago, M. & St. P. Ry. 
Co. (Lowa), 67 N. W. Rep. 276. The mere fact of a 
conflict in the testimony as to the existence of the 
usage or custom pleaded does not, as a matter of law, 
negative such custom; and if plaintiff has produced 
evidence which, when fairly and reasonably consid- 
ered, would prove the alleged custom, the question is 
for the jury, under proper instructions. Milroy v. 
Chicago, M. & St. P. Ry. Co, (Iowa), 67 N. W. Rep. 
276. Where the purchaser from one tenant in com- 
mon of coal landsis permitted by the other to mine 
the coal for years without objection, and without 
asking for an accounting, the latter will be bound by 
a custom among coal operators that the owner shall 
not receive compensation for the slack, but only for 
lump coal. McGowan v. Bailey, 179 Pa. St. 470, 36 
Atl. Rep. 325. In an action by architects to recover 
for services, evidence of a rule of compensation of 
architects established by architects’ institutes and as- 
sociations is not admissible when not accompanied by 
any proof that the rule was known to. defendant at 
the time of the alleged contract, or that it was so gen- 
erally accepted by the public as togive it the stand- 
ing of a custom, knowledge of which was to be impu- 
ted to him. Laver v. Hotaling (Cal.), 46 Pac. Rep. 
1070. The business usage of a particular individual 
is not admissible to interpret a contract between bim 
and another, without proof that the latter knew of 
such usage. Gamble v. A. Stauber Mfg. Co. 
(Neb.), 69 N. W. Rep. 960. A person is presumed to 
know the customs and usages of the business in which 
he is engaged. Gleason v. Morrison, 45 N. Y. S.{684, 
20 Misc. Rep. 820. One is not bound by a local cus- 
tom unless he knew of it, or unless it was of such 
long continuance, and so certain, general, universal 
and notorious, that knowledge would be presumed. 
Hansbrough v. Neal (Va.), 278. E. Rep. 598. There 
is a prima facie presumption that a party had knowl- 
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edge of a well established ,usage. Hansbrough v. 
Neal (Va.), 27S. E. Rep. 593. A local custom fixing 
the value of services need not be pleaded where one 
seeks the reasonable value thereof. Hansbrough v. 
Neal (Va.), 27S. E. Rep. 593. A usage or custom 
cannot be given in evidence to relieve a party from 
his express agreement, or to change a contract certain 
in its terms, yet it may aid in interpreting the inten- 
tions of the parties to a contract, the real character 
of- which is to be ascertained, not alone from express 
stipulations, but also from general implications and 
presumptions arising from the nature and character 
of the employment. Anderson v. Daly Min. Co. 
(Utah), 50 Pac. Kep. 815. A person who employs 
another to deal for him upon a board of trade thereby 
consents that the business shall be conducted accord- 
ing to the usages and customs of such board, with 
out reference to whether he knows what the customs 
or rules are. Pardridge v. Cutler, 68 Ill. App. 569. 
A local custom of dealers in a certain city to settle 
their accounts by offsetting all outstanding demands 
between themselves, without regard to whether such 
bills are due to or from them as factors or as princi- 
pals, is not binding upon a factor whose principal 
lives in another city, and is not aware of the custom. 
Baxter v. Sherman (Minn.), 76 N. W. Rep. 211. Proof 
of particular instances is not competent to show the 
existence of a custom, but may be competent as tend- 
ing to show a party’s knowledge of the custom. Off 
v. J. B. Inderrieden Co., 70 Ill. App. 105. The testi- 
mony of a single witness will not be sufficient to es- 
tablish a local custom unless witness has full knowl- 
edge and long experience on the subject, and gives 
explicit testimony as to the universality and duration 
of the custom, and is uncontradicted. Southwest 
Virginia Mineral Land Co. v. Chase (Va.), 27 S. E. 
Rep. 826. Ina bill against three express companies, 
an allegation of a custom between defendants to re- 
ceive goods from each other for transportation with- 
out prepayment of charges, and to advance back 
charges to each other, is not an allegation of a general 
custom of the business, which would bind defend- 
ants to pursue the same method with other compan- 
ies. Southern Indiana Exp. Co. v. United States 
Ex. Co. (U. 8S. C. C.), 88 Fed. Rep. 659. A 
usage authorizing a dealer in bonds or se- 
curities, after an absolute sale and delivery to a cus- 
tomer, to retain aright to represent such customer, 
and to expend money for him in relation to such se- 
curities, without an express contract thereto, would 
be unreasonable and unlawful, asin contravention of 
the right of dominion of the purchaser over his own 
property. Municipal Inv. Co. v. Industrial & Gen- 
eral Trust Co. (U. 8. C. C.), 89 Fed. Rep. 254. A local 
custom or usage cannot be proven, tending to impeach 
an express contract, nor tending to subvert a well- 
settled rule of law, and thereby to show that the tes- 
timony of one party is more reasonable than that of 
the others. Healy v. Mannheimer (Minn.), 76 N. W. 
Rep. 1126. 








JETSAM AND FLOTSAM. 
PRACTICAL DEMONSTRATIONS IN DAMAGE SUITS. 
Parkersburg, West Virginia, recently furnished a 
novelty on the way of procedure which is calculated 
to make lawyers rub their eyes and ask, in a bewil- 
dered way, “‘What next?” In a damage suit against 
a trolley company, for damages to a fair plaintiff 








caused, as alleged, by her dress becoming caught on 
the projecting part of a brake of a trolley car, Charles 
T. Caldwell, counsel for the plaintiff, appeared in court 
attired in a woman’s skirts, in order to practically 
demonstrate to the judge and jury just how the acci- 
dent was caused. The appearance of the counsel, 
whose avoirdupois is described as exceeding 300 
pounds, thus attired, was naturally the occasion of 
much hilarity in the court room, and the dignity of 
the tribunal of justice, as well as the feelings of the 
counsel for the defense, suffered a rude shock. 
Whether it was owing to this daring innovation of the 
counsel for the plaintiff or to the inherent merits of his 
case we are unable to say, but the fact remains that 
the jury rendered a heavy verdict in favor of Mr. Cald- 
well’s client. Now the defense propose to make the 
action of the judge in permitting the counsel to thus 
robe himself and appear in court, one of the grounds 
for demanding a new trial. The action of the higher 
courts will be watched with interest. Let no one de- 
clare hereafter, however, that the law is nota pro- 
gressive science.—Albany Law Journal. 











BOOK REVIEWS. 
CURIOSITIES OF LAW AND LAWYERS. By CROAK 
JAMES. ; 

Of the books which have found their way to our 
sanctum none, recently, has afforded us more relaxa- 
tion than this second edition of tales collected for the 
amusement of the profession and, incidentally, the lay- 
men. Indeed both appreciate such puns asin the 
three degrees of comparison in a lawyer’s progress; 
getting on; getting honor; getting honest; or again in 
the sarcasm of an author inveighing against the 
practice of lawyers drawing long deeds and settle- 
ments. “Ifa man were to give another an orange he 
would merely say, ‘I give you this orange;’ but when 
the transaction is intrusted to the hands of a lawyer 
to put in writing, he adopts this form: ‘I hereby give, 
grant and convey to you alland singular my estate and 
interest, right, title, claim and advantage of and in the 
said orange, together with all its rind, skin, juice, 
pulp and pips, and all right and advantage therein, 
with full power to bite, cut, suck, and otherwise eat 
the same, or give the same away as fully and effectu- 
ally as I, the said A B, are now entitled to bite, cut, 
suck or otherwise eat the same orange, or give the 
same away, with or without its rind, skin, juice, pulp 
and pips,’’’ etc. The book abounds in saying, story, 
jest and explanation of curious and memorable doc- 
trines and incidents which make up the “natural his- 
tory” of the “Lawyer Tribe.” The volume of 800 
pages is well printed and bound in cloth and published 
by Funk & Wagnalls, London and New York. 


THE Law OF ANIMALS. 

The author, John H. Ingham, has selected a novel 
subject, and one that has heretofore met with but 
little attention from legal authors. Aside from the 
usefulness of this treatise as a law book, it makes © 
very interesting reading for the lawyer or layman, 
though it is strictly and entirely a law book, and pre- 
pared for the use of the profession only. It treats of 
property in animals, wild and domestic, transfer of 
property, sale and mortgage, estrays, rights of owners 
of animals, injury and killing, theft, liabilities of own- 
ers of animals when trespassing, impounding, and 
when vicious, bailment and carriage, cruelty, game 
laws, injuries by railways, what animals are consid- 
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ered domestic, and what ones wild, and when may 
wild animals become domesticated. 

An interesting feature of the book is the promi- 
nence given to the present legal status of the dog, and 
the evident advancements the dog has made, and is 
making, in the estimation of its superior animal 
‘*man,”’ and that making use of the dog as asynonym of 
all that is mean and low is agreat injustice to the dog. 
The author calls to mind the spaniel that saved the 
life of William of Orange, and thus changed the cur- 
rent of modern history; the faithful St. Bernards, 
which, aftera storm has swept over the crests and 
sides of the Alps, start out and search for lost travel- 
ers, and concludes that the old notion of the common 
law that the dog is essentially base, and that he should 
be left a prey to every vagabond who chooses to abuse 
him, will not now receive ready assent. The author 
shows that the common law in regard to animals, as in 
many other features,is subject to the laws of evolution, 
and, he might have added, so are the animals them- 
selves, including man and dog. The old notion that 
man’s best friends, his wife and his dog, may be the 
objects of his abuse, does not now meet with general 
approval. Yet the State of Maine has astatute making 
it an offense to kill or wound a domestic animal, and 
the supreme court in construing that statute held thata 
dog was nota domestic animal, and the Supreme 
Court of Alabama has held that a dog is not personal 
property, while in Indiana, Ohio and Kansas, the con- 
trary has been held. The author goes very largely 
into the question of cruelty to animals, what consti- 
tutes cruelty, whether from negligence or intentional, 
and in each case when liable for damages to owners for 
such cruelty, or when committing an indictable offense 
by cruelty to animals, other than domestic, where there 
are no owners to be damaged. The last division of 
the book is devoted to injuries by railways to animals. 
This branch of the subject is, of course, treated in 
works on negligence, liabilities of common carriers, 
ete. In this division of the book, however, are 
grouped an immense number of authorities, making 
the book useful for this branch of the subject alone, 
while the matters discussed in the rest of the book 
relating to the law pertaining to animals may not 
easily be found elsewhere. About 5,000 cases are 
cited. The book contains over 800 pages. Published 

“by T. & J. W. Johnson & Co., Philadelphia. 








BOOKS RECEIVED. 

Christian Science. An Exposition of Mrs. Eddy’s 
Wonderful Discovery, Including its Legal As- 
pects. A Plea for Children and Other HelIpless 
Sick. By William A. Purrington, Lecturer in the 
University and Bellevue Hospital Medical College, 
and in the New York College of Dentistry upon 
Law in Relation to Medical Practice, one of the 
Authors of ‘‘A System of Legal Medicine.” New 
York, E. B. Treat & Company, 241-248 West 28d 
Street, 1900. Cloth, Price, $1.00. Review will 
follow. ; 








HUMORS OF THE LAW. 


A story is told of an ex-judge in New Jersey who is 
cashier of a bank. One day recently he refused to 
cash a check offered by astranger. ‘*The check is all 
right,’ he said, ‘“‘but the evidence you offer in iden- 
tifying yourself as the person to whose order it is 








drawn is scarcely sufficient.” “I’ve known you to 
hang a man on less evidence, Judge,” was the stran- 
ger’s reponse. ‘Quite likely,” replied the ex-judge; 
“but when it comes to letting go of cold cash we have 
to be careful.” 
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1. ADMIRALTY—Maritime Liens.—A person contract- 
ing to have a vessel built to be paid for in installments 
at fixed times, both before and after its completion, 
does not become the owner of such vessel until it is 
completed and delivered to him by the builder, al- 
though by the contract he isto furnish machinery to 
be used therein, hence one who sells him such ma- 
chinery, which is delivered to and placed in the vessel 
by the builder while it is still in his bands, is not en- 
titled to alien onthe vessel therefor, under the Ohio 
statute relating to liens on water craft (Rev. St. Ohio, § 
5880), which gives a lien for debts contracted on ac- 
count of a vessel by the “master, owner, steward, con- 
signee or other agent.”—THE JOHN B. KetcuouM, U. 8. 
C. C. of App., Sixth Circuit, 97 Fed. Rep. 872. 

2. ALTERATION OF NOTE — Materiality — Addition of 
Name of Guarantor.—The placing by a third person of 
his name on a note as guarantor, by agreement with 
the payee, and without the privity of the maker, is not 
a material alteration, which affects the validity of the 
note as against the maker, nor isthe erasure of such 
name by a subsequent agreement between the same 
parties.—FIR8T NaT. BANK OF BUTTE V. WEIDENBECK, 
U. 8. 0. C. of App., Eighth Circuit, 97 Fed. Rep. 896. 

3. BANKRUPTCY—Arbitration of Controversies—Find- 
ing.—Under Bankr. Act. 1898, § 26, providing for arbi- 
tration of controversies arising in the settlement of 
bankrupts’ estates, and declaring that the written find- 
ing of the arbitrators ‘‘may be filed in court and shall 
have like force and effect as the verdict of a jury,” such 
finding, when so filed, is subject to be set aside or ad- 
judged upon by the court in like manner as‘a verdict 
would be.—IN RE Mcbham, U. 8. D. O., D. (Vt.), 97 Fed. 
Rep. 922. 

4. BANKRUPTCY—Costs—Fee of Attorney of Voluntary 
Bankrupt.—Bankr. Act 1898, § 64b, cl. 8, giving priority 
of payment out of bankrupts’ estates to ‘‘one reason- 
able attorney’s fee to the bankrupt in voluntary cases, 
as the court may allow,” vests solely in the sound dis- 
cretion of the court the amount to be allowed in the 
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circumstances of each case. There can be no fixed fee 
for all cases, but the character and condition of the 
estate, the orders necessary to be secured for its pro- 
tection, and the corresponding amount of time and 
attention required of the attorney, are all matters to 
be considered by the court in determining what is a 
“reasonable” amount in the circumstances.—IN RE 
Bourevs, U. 8. C.C., W. D. (Va.), 97 Fed. Rep. 926. 

5. BANKRUPTCY—Dissoiution of Liens — Mechanic’s 
Lien.—Where, under the laws of the State, a mechanic’s 
lien attaches only from the date of filing in the office 
of the county clerk a notice claiming such lien, and 
not from the doing of the work itseif, a lien so acquired 
will be dissolved by the adjudication of the insolvent 
debtor as a bankrupt within four months thereafter, 
under Bankr. Act 1898, § 67f, providing for the dissolu- 
tion of liens ‘‘obtained through legal proceedings.”’— 
In RE EMSLIE, U.S. D. C., 8. D. (N. Y.), 97 Fed. Rep. 929. 

6. BANKRUPTCY — Grounds for Refusing Discharge— 
Concealment of Assets.—Where a merchant, finding 
himself insolvent, proceeded to hold out the money re- 
ceived from cash sales and from collections, until his 
business was closed by the levy of an attachment a 
few weeks later, and he was thereafter adjudged bank- 
rupt, and it appeared thatthe money so accumulated 
by him amounted to a considerable sum, that it was 
not in his hands at thetime of filing the petition in 
bankruptcy, that he gave no satisfactory account of it, 
and there was no evidence to show what had become 
of it, held to be sufficient ground for refusing to dis- 
charge him, especially with evidence of attempts to 
prefer certain creditors and to transfer his property to 
others.—IN RE O’GarRA, U. S. D.C., D. (Oreg.), 97 Fed. 
Rep. 932. 

7. BANKRUPTCY—Preferences — Payment of Money.— 
Payment of a debt in money is a transfer of property, 
within the purview of Bankr. Act, § 60a, providing that 
a debtor shall be deemed to have given a preference, 
if, being insolvent, he has made a transfer of any of his 
property, and the effect of the enforcement of such 
transfer will be to enable one of his creditors to obtain 
a greater percentage of his debt than other creditors 
of the same class.—IN RE CONHAIM, U. 8S. D. C., D. 
(Wash.), 97 Fed. Rep. 923. 


8. BanKRuUPTCY—Requiring Bankrupt to Pay Over 
Money.—A court of bankruptcy has authority to order 
the bankrupt to pay over to his trustee money in his 
hands which belongs to his estate in bankruptcy, when 
the bankrupt’s present possession or control of the 
money, and his retention of it in fraud of his creditors, 
are proved beyond a reasonable doubt.—IN RE SCHLES- 
INGER, U.8.D.C.,8S. D. (N. Y.), 97 Fed. Rep. 930. 


9. BANKS AND BANKING — Liquidation — Preferring 
Creditors.—The fact thatthe board of directors of a 
bank had resolved to go into liquidation does not ren- 
der invalid an agreement afterwards made by which it 
preferred a certain creditor.—MERCED BANK V. IVETT, 
Cal., 59 Pac. Rep. 893. 


10. BILL OF EXCEPTIONS—Delay.—Where a bill of ex- 
ception was,on May 6, 1898, returned by the judge to 
the plaintiff in error for correction, and the same was 
not finally presented for the certificate of the judge 
until September 3, 1898, the delay was unreasonable 
and inexcusable, and the writ of error should be dis- 
missed.—PARKMAN V. DENT, Ga., 34S. E. Rep. 559. 


1l. BRoKkERS—Sale of Stock—Refusal of Seller to De- 
liver.—Where a customer refuses to deliver stock 
which his broker sells pursuant to contract, the latter 
may go into the market and buy it at the best price he 
can, and hold the former for the loss.—BAILY Vv. CARN- 
DUFF, Colo., 59 Pac. Rep. 407. 

12. CARRIERS—Passenger — Contributory Negligence. 
—It is not negligence per sejin a passenger in a railroad 
car to leave his seat and pass to another part of the 
car.—BURR V. PENNSYLVANIA R. Co., N. J., 44 Atl. Rep. 
845. 

18. CARRIERS OF PASSENGERS—Injury to Passenger— 
Negligence.—It cannot be held, as a matter of law, that 








a passenger in a crowded railroad car, by surrend er- 
ing his seat to one less able to stand than himself, is 
guilty of negligence which precludes his recovery for 
an injury received through the negligence of the car- 
rier, although such injuries would not have been re- 
ceived had he retained his seat.—TRUMBULL v. ERICK- 
son, U. 8.0. C. of App., Eighth Circuit, 97 Fed. Rep. 
891. 

14. CARRIERS OF PASSENGERS—Liability for Injury to 
Passengers.—The validity, under the constitution of 
Nebraska, of Comp. St. Neb. ch. 72, §'3, providing that 
every railroad company “shall be liable for all dama- 
ges inflicted upon the person of passengers while be- 
ing transported over its road, except in cases where 
the injury done arises from the criminal negligence of 
the persons injured, or when the injury complained of 
shall be the violation of some express rule or regula- 
tion of said road actually brought to his or her no- 
tice,”’ having been upheld by the supreme court of the 
State, such decisions are binding on the federal courts. 
—CLARK V. RUSSELL, U. 8S. C.C. of App., Eighth Cir- 
cuit, 97 Fed. Rep. 900. 

15. CERTIORARI—Question of Fact.—In actions for 
slander or libel brougbt in a district court, and ap- 
pealed to the common pleas, where the defense is that 
the communication was privileged, and it appears the 
privilege is one qualified by the condition that the 
communication must have been bona fide and without 
express malice, a mixed question of law and fact is 
presented, the decision of which will not be reviewed 
on certiorari if there be any evidence to support it.— 
ROGERS V. KERSHAW, N. J., 44 Atl. Rep. 844. 


16. CHATTEL MORTGAGES — Insecurity Clause. — A 
mortgagee of personal property, who takes possession 
before defauit, under a provision in the mortgage au- 
thorizing him todo so if he should feel insecure, to 
justify such taking must showthat he acted in good 
faith, and had reasonable grounds for believing that 
his security was threatened.—SILLs v. HaWEs, Colo., 
59 Pac. Rep. 422. 


17. CONSTABLE’S BOND—Liabilities of Sureties.—The 
sureties on a constable’s bond are not liable for his 
failure to levy and sell under an execution, when the 
judgment on which the execution was founded was 
dormant when placed in his hands.—BLUE V. COLLINS, 
Ga., 348. E. Rep. 598. 


18. CONTRACTS—Executory Obligation.—Where a de- 
fendant offered to pay acertain sum for an assignment 
of claims against his brother, in the hands of attor- 
neys, who made a counter offer that, if defendant 
would pay a larger sum, his offer shoula be accepted, 
subject, however, to their client’s approval, to which 
defendant agreed, but withdrew his offer before all the 
clients had approved the same, he was not liable 
thereon, since his obligation was executory merely, 
until approved by the clients; and hence there was 
no mutuality of obligation between the parties. 
—CADY vV.STRAUS, Va., 348. E. Rep. 615. 


19. ConTRACT—Validity — Consideration.—The prom- 
ise of a widow, who was entitled by law to letters of 
administration upon the estate of her deceased hus- 
band, that she would not, as administratrix, bring a 
suit againstthe defendant within the time limited by 
the statute for bringing such actions, is not against 
public policy, inthe absence of any allegation that she 
was or became the personal representative of her hus- 
band; neither was her promise without consideration. 
BAKER V. DELAWARE, ETC. R. Co., N. J., 44 Atl. Rep. 868. 


20. CONTRACT OF EMPLOYMENT — Construction.—De- 
fendant was employed as general agent of an insur- 
ance company within a certain territory, by a written 
contract, by which he agreed to devote his entire time 
to the service of the company, to conduct its business 
as directed, and was to receive as compensation stipu- 
lated commissions on the business done. For more 
than a year,and until his discharge, he rendered a 
monthly account as required, in which he credited 
himself with the commissions specified in the con- 
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tract, and no more, Held, that the fact that he was di- 
rected by the compauy to designate himself on his 
stationery as “general manager,” which he did, or that 
he performed some services as general manager differ- 
ent from those usually performed by a general agent, 
did not, under the circumstances and course of deal- 
ing, establish an implied promise onthe part of the 
company to pay him for his services as general man- 
ager in addition to the commissions fixed by the con- 
tract.—MONTGOMERY V. TNA LIFE Ins. CO.,U.8.C. 
C. of App., Sixth Circuit, 97 Fed. Rep. 913. 

21. CORPORATIONS.—A corporation organized under 
such act, and authorized by its articles of incorpora- 
tion to buy, hold and sell lands, town lots and mineral 
springs, to improve such property, build hotels and 
bath houses, and construct irrigation canals and 
ditches, had implied power to make contracts for 
printed matter or views of scenery calculated and in- 
tended to benefit the corporation by advertising the 
locality where its lands and springs are situated, and 
to induce immigration into the territory or State, that 
being the principal purpose of the legislature in gran€- 
ing to corporations organized under the act such ex- 
tensive powers; and it cannot repudiate contracts so 
made on the ground that for a number of years pre 
viously it had not exercised such power, so long as it 
retains and exercises the other powers conferred by 
its cbarter.—COLORADO SPRINGS CO. V. AMERICAN PUB. 
Co., U. 8. C. C. of App., Eighth Circuit, 97 Fed. Rep. 
843, 

22. CORPORATIONS—Contracts by Promoters.—When a 
contract is made by and with promoters of a corpora- 
tion, which is intended to inure to the benefit of a cor- 
poration about to be organized, such contrsct will be 
regarded as inthe nature of an open offer, which the 
corporation, upon complete organization, may accept 
and adopt or not, as it chooses; but, if it does accept 
and adopt and retain the benefits of it, it cannot reject 
any liability under it, but in such case will be bound to 
perform the contract, upon the principle that one who 
accepts and adopts a contract which another undertook 
to perform in his name and on his behalf must take 
the burden with the benefit.—WALL V. NIAGARA MIN- 
ING & SMELTING OO. OF IDAHO, Utah, 59 Pac. Rep. 399. 

23. CORPORATIONS—Trust-Fund Doctrine.—Under the 
decisions of the courts of the United States, a solvent 
corporation does not bold its capital or property sub- 
ject to any trust in favor of its creditors, although it is 
in process of liquidation.—LAWRENCE V. GREENOUP, U. 
8. C. C. of App., Sixth Circuit, 97 Fed. Rep. 906. 


24. County—Overflowing Lands.—Following the de. 
cision of this court in Smith v. Floyd Co.,118. E. Rep. 
850, 85 Ga. 420, a right of action exists against a county 
for damaging private property for public uses in caus- 
ing public roads to be worked or drained in such 
manner as to injure or damage the adjacent premises 
of a landed proprietor.—BAaRFIELD V. MACON CouNTY, 
Ga., 348. E. Rep. 596. 


25. CRIMINAL EVIDENCE—Homicide—Dying Declara- 
tions.—Statements of deceased, made shortly before 
his death, that he had quarreled with the prisoner in 
the morning, and that after sunset somebody shot him, 
and that he saw a man running out of the bushes, but 
could not recognize him, as it was too dark to recog: 
nize him, and to have prisoner arrested, are inadmis- 
sible as dying declarations.—STATE V. JEFFERSON, N. 
Car., 348. E. Rep. 648. 

26. CRIMINAL Law — Carrying Weapons — Intent. — 
Where defendant had concealed in his pocket a pistol, 
which he was carrying to deliver to a person to whom 
he had sold it, there being no proof that he did not in- 
tend to conceal it, he is guilty of violation of Code, § 
1005, prohibiting the carrying of deadly weapons about 
the person, except on one’s premises, since the stat- 
ute refers to the manner of carrying a weapon, and not 
the “use” for which it is carried.—STATE Vv. BROWN, N. 
Car., 34 8. E. Rep. 549. A 

27. CRIMINAL Law—Embezzlement.—A contract by 

which B was to make pins out of timber on land of 8, 





get them out, have them hauled, and pay 8 one-half 
the net profits, is one of sale,so that B, not having 
made the payment, is not guilty of embezzlement, un- 
der Code, § 1014; he not being an “agent, clerk, em- 
ployee or servant” of S, and not having in his posses- 
sion or under his care any property belonging to S.— 
STATE V. BARTON, N. Car., 348. E. Rep. 558. 


28. CRIMINAL LAw—Forgery — Indictment. — An in- 
dictment based on section 233 of the Penal Code, and 
charging the forging of an order for a thing not 
money, is fatally defective, and will not support a™ 
conviction, if it fails to allege that the thing in ques- 
tion was of some Value.—JOHNSON V. STATE, Ga., 348. 
E. Rep. 578. 


29. CRIMINAL Law—Indecent Exposure.—The act 
proved in this case did not constitute a violation of so 
much of section 390 of the Penal Code as makes crim- 
inal a ‘‘notorious act of public indecency.” To render 
any act notorious and public, it must have been com - 
mitted at a place where it might have been seen by 
more than one person.—MORRIS v. STATE Ga., 84 8. E. 
Rep. 577. 


80. CRIMINAL Law—Present Insanity of Defendant— 
Procedure in Federal Courts.—The federal courts are 
governed by the practice at common law as to the 
method of trying an issue of the present insanity of a 
defendant, where the objection is urged in bar of his 
trial; and by such practice the defendant is not enti- 
tled to a jury as a matter of right, but the judge may, 
in bis discretion, call a jury, or determine the issue 
himself, upon his own inspection of the defendant, 
and such testimony as he may choose to take, or he 
may direct the question to be tried by the jury with 
the plea of not guilty.—YOUTSEY v. UNITED STaTEs, U. 
8. 0. C. of App., Sixth Circuit, 97 Fed. Rep. 937. 

31. DEED—Breach of Covenant.—Although a deed 
conveying a leasehold estate contained a clause of 
general warranty, which necessarily embraced a cov- 
enant of quiet enjoyment, the lessee, if he suffered 
himself tobe ousted from the premises, could not 
maintain against the lessor an action for a breach of 
such warranty without showing that the person to 
whom possession was yielded had title paramount to 
that of the lessor.—STIGER v. MONROE, Ga., 34 8. E. 
Rep. 595. 

32. DeEDs—Construction.—Though no conveyance, 
whatever its form,can pass any greater estate than 
that possessed by the grantor at the time of its exe- 
cution, yet if it was the intention of the parties to the 
conveyance that a greater estate than that possessed 
by the grantor should pass, and the grantor subse- 
quently acquires such greater estate, he will be estop- 
ped by his deed from setting up his after-acquired 
title against his grantee.—BAaLCH v. ARNOLD, Wyo., 59 
Pac. Rep. 484. 


38. DBEDS—Remainder—Rule in Shelley’s Case.—A 
deed, which reserved to the grantors a life estate, con- 
veyed “to M, during his natural life, and after his 
death to his wife and her children,” certain land, “to 
have and to hold the same unto the secoud parties, 
their heirs and assigns, forever.” Held, that said deed 
conveyed to M’s wife and her children a remainder in 
fee as tenants in common, and not an alienablie title 
in fee to M and wife.—KinG v. STOKES, N. Car., 34 8. 
E. Rep. 641. 


84. DivorcE—Bill of Review—Decree Set Aside.— 
Where a husband, both before and after obtaining a 
divorce on the ground of adultery, seeks the society 
of his wife, and asks and obtains his marital rights, 
the decree will be set aside on a bill of review filed by 
the wife as quickly as reasonable diligence under the 
circumstances requires, though the husband has in 
the meantime contracted another marriage.— CLAYTON 
v. OLAYTON, N. J., 44 Atl. Rep. 840. 

85. EASEMENTS—Termination—Impossibility of Use— 
An easement grauted for a particular purpose ceases 
when its use for such purpose is or becomes impossi- 
ble under the terms of the grant; as, where an ease- 
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ment to lay and maintain a railroad track in a street 
was granted by a city on condition that the carsshould 
be moved thereon by animal power only, and, owing 
to the grade of the street, it was found that no prac. 
ticable use of the track could be made by the use of 
animal power for the purpose intended, the easement 
is at an end, through the limitation of the grant itself, 
and the city may require the track to be removed.— 
SOUTHERN Ry. Co. v. CITy OF MEMPHIS, U. 8S. OC. O. of 
App., Sixth Circuit, 97 Fed. Rep. 819. 

36. EsTOPPEL—Deed Void for Usury.—That a married 
woman in writing consented to and approved a secu- 
rity deed executed by her husband, conveying land to 
which he had title, did not estop her from subse- 
quently setting up that this deed was void for usury; 
she having, before the bringing of an action against 
her husband on the secured debt, taken a conveyance 
of the land from him, and having filed a claim thereto 
in resistance to a levy made at the instance of the 
holder of the security deed after obtaining judgment 
against the husband.—CaDE v. LARNED, Ga., 34 8. E. 
Rep. 566. ° 

87. EXECUTION—Claims of Third Person—Wsiver.— 
If a person who serves upon a constable a claim of 
property, under the fifty-ninth section of the justice’s 
court act, does not, within 10 days after the service, 
apply to a justice for the trial of his right according 
to that section, or institute against the officer an ac- 
tion of tort or replevin for the property, and there- 
upon the constable proceeds to sell the property in 
reliance on the implied abandonment of the claim, the 
claimant is estopped from holding the constable re- 
sponsible in tort.—STaTE V. VAN MARTER, N. J.,44 Atl. 
Rep. 865. 


38. FRAUDS, STATUTE OF.—A parol agreement by a 
member of a partnership, made after its dissolution, 
to pay adebtof the firm contracted while he wasa 
member thereof, is not, within the meaning of the 
statute of frauds, a promise to pay the debt of 
another.—REID v. WILSON, Ga., 348. E. Rep. 608. 


89. GARNISHMENT—Jurisdiction.—It is indispensable 
to the rendition of a valid and binding judgment 
sgainst a garnishee, condemning a debt which he 
owes to the plaintiff’s debtor, that the situs of the 
debt should be within the jurisdiction of the court. 
As a general rule, the situs of a debt is at the place 
where the creditor is domiciled.—CENTRAL OF GEOR- 
Gta Ry. Co. Vv. BRINSON, Ga., 348. E. Rep. 597. 


40. Girts—Deposit in Bank—Survivorship.—Where a 
wife deposits money, her separate property in a bank, 
the account being opened in the names of the husband 
and wife, “payable to either,” that fact alone does not 
import a gift to the husband; there being no evidence 
tending to show a purpose or intention on the wife’s 
part to pass the title.—DENIGAN v. SAN FRANCISCO 
Sav. Union, Cal., 59 Pac. Rep. 390. 


41. Girts—Sufficiency of Evidence.—Where a wife de- 
posits money, her separate property, in a bank, the 
account in the pass book being opened in favor of F 
D or E D, F D being her husband, and there is no evi- 
dence of the purpose for which the deposit was made 
other than its form, or of any intent to part with the 
title to the money, or of a delivery of the pass book to 
the husband with that intent, the facts are insufficient 
to constitute a gift.—DENIGAN V. HIBERNIA SAVINGS & 
Loan Soc., Cal., 59 Pac. Rep. 389. eon 


42. HOMESTEADS—Property Included.—The owner of 
a 80-acre tract of land, net occupied as a homestead, 
which adjoins another tract of land belonging to his 
wife, on which is situated the family residence, has no 
right of homestead in the 30-acre tract, under Const. 
1868, art. 2, §32, which, in providing for the right of 
homestead, prescribes that the “dwelling house, out- 
buildings and lands appurtenant” shall constitute a 
homestead, since such tract cannot be considered as 
appurtenant to that on which the family residence is 
situated, the title being in another.—MCCLENAGHAN Vv. 
McEACHERYN, S. Car.., 348. E. Rep. 627. 





43, HUSBAND AND WI¥E—Contraciy to Dissolve Mar- 
riage.—A contract between husband and wife, made 
with the intention of promoting a dissolution of the 
marriage relation existing between them, is contrary 
to public policy, illegal, and void,and will not, after 
the husband’s death, bar the widow’s right to a year’s 
support and dower.—BIRCH V. ANTHONY, Ga., 34 8. E. 
Rep. 561. 

44. HUSBAND AND WIFE—Evidence.—On issues as to 
whether a husband had, under an express agreement, 
executed a note in payment of an account on which he 
and his wife were sued, and whether a note given by 
her was executed as collateral for the debt represented 
by the account, or forthe purchase of her husband’s 
note, testimony as to fraudulent conveyances between 
them is inadmissible.—BECK Vv. TRIMBLE, Colo., 59 
Pac. Rep. 412. 

45. INJUNCTION—Restraining Enforcement of Ordi- 
nance.—A court of equity will not interfere by injunc- 
tion to restrain the execution ofa municipal ordinance 
of a criminal nature, on the ground of the invalidity of 
such ordinance, nor on the further ground that the 
plaintiff is exempt from the operation of the same. 
The person affected has a full and adequate remedy at 
law to test the validity of the ordinance, as well as the 
question of his exemption from its operation.—MAyor, 
ETC., OF CITY OF MOULTRIE V. PATTERLON, Ga., 34 8. E. 
Rep. 600. 

46. INSOLVENT CORPORATIONS—Appointment of Re. 
ceivers.—A receiver of an insolvent corporation may 
enjoin the prosecution of a pending action commenced 
against the corporation by a creditor thereof prior to 
the commencement of the insolvency proceedings, in 
view of the statute vesting all the corporation’s assets 
in the receiver.—MORTON V. STONE HARBOR Imp. Co., 
N. J., 44 Atl. Rep. 875. 

47. JuDGE—Disqualification — Constitutional Law.— 
Under the constitution of this State the general as- 
sembly is empowered to provide by law for the ap- 
jpointment of a proper person to preside, in cases 
where the presiding judge of the superior court is dis- 
qualified. An act of the general assembly which 
makes it the duty of the clerk of the superior court to 
select some competent attorney practicing in that 
court to preside in such a case, where the parties do 
not agree upon some other person to preside, isa due 
exercise of the power given by the constitution, and 
is in harmony therewith, and a judgment rendered in 
a case thus tried is the legitimate outcome of ‘‘due 
process of law.”—BIVINS V. BANK OF RICHLAND, Ga., 34 
8. E. Rep. 602. 

48. LANDLORD AND TENANT — Fixtures — Removal.— 
Where a tenant erects a structure on leased ground 
for the better temporary use of the realty by himself, 
he or his assigns may, during the continuance of the 
term,remove such structure, unless it is so perma- 
nently affixed to the realty that it could not be re. 
moved without injury thereto.—TUNIS LUMBER CO. V. 
R. G. DENNIS LUMBER CO., Va., 34 S. E. Rep. 613. 

49. LANDLORD AND TENANT—Tenancy From Year to 
Year.—If, atthe end ofa given year without giving 
the landlord any notice of an intention to terminate 
the tenancy, the tenant abandons the premises, but 
leaves in possession another, who had previously been 
his subtenant, and if the latter then remains on the 
property for an entire year and a portion of the suc- 
ceeding year, the original tenant is liable to pay the 
landlord rent for these two years at the contract rate. 
—ROBERSON V. SIMONS, Ga., 348. E. Rep. 604. 


50. Lire INSURANCE—Default in Premiums.— Where, 
upon default in the payment of a premium due upona 
policy of life insurance, the company, as was its right 
to do under the terms of the policy, applied the net 
reserve, less certain indebtedness due the company, 
to the credit of the insured at the date of such default 
to “the purchase of non-participating term insurance 
for the full amount insured by” the policy, and the 
insured lived longer than such term insurance had to 
rub, no recovery can be had upon the policy.—HAMIL- 
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TON V. MUTUAL BEN. LiFe Ins. Co., Ga., 348. E. Rep. 
593. 

51. LIFE INSURANCE POLICy—Construction.—Where a 
life policy issued under a tontine savings fund plan 
provided that dll surplus or profits derived from such 
policies of the same class as should not be in force at 
the date of the completion of the tontine dividend pe- 
riod should be apportioned equitably among those 
completing such period, and that the holger, provided 
the policy was then in force, might, at his election, 
withdraw in cash,in addition to its share of the accu- 
mulated reserve, the surplus “apportioned by the so- 
ciety” to such policy,the action of the society iu 
making such apportionment cannot be reviewed by 
the courts, unless fraud or irregularity in its procedure 
is shown.—GADD V. EQUITABLE LIFE AssovR. SOC., U. 8. 
C. C.,8. D. (N. Y.), 97 Fed. Rep. 884. 

52. LIMITATIONS—Note—Principal and Surety.—Un- 
der Rev. Code, ch. 18, § 10 (now Code, § 50), making an 
indorser of a note liable as surety to any holder, un- 
less otherwise expressed, payments by the maker of a 
note before action thereon is barred by limitations ar- 
rest the statute asto one who endorsed it in blank, 
although such indorsement was made after its delivery 
tothe party.—GARRETT V. REEVES, N. Car., 34S. E. 
Rep. 636. 

53. MARRIED WOMAN—Paraphernal Estate.—Where 
the paraphernal estate of the wife consists of, or has 
been reduced to, money, in the hands of the husband, 
she may, in order to resume her administration there- 
of, obtain judgment against him for the amount so 
held.—BORDES V. DupPRatT, La., 26 South. Rep. 821. 

54. MASTER AND SERVANT—Negligence of Servant.— 
A petition alleging negligence on the part of an em- 
ployee in and about a matter falling within the regu- 
lar discharge of his duties within the scope of his em- 
ployer’s business, and consequent injury to the plaint- 
iff, sets forth a cause of action against such em- 
ployee’s master.—THOMPSON V. WRIGHT, Ga., 348. E. 
Rep. 560. 

55. MASTER AND SERVANT—Negligence of Superin- 
tendent.—An employer is liable in damages for phys- 
ical injuries to an employee, resulting from the negli 
gence of one who was the general superintendent of 
the business of the former, and who, on the occasion 
when the injuries were sustained, was acting as the 
employer’s alter ego, and not in the capacity of a fel- 
low-servant ofthe person injured.—WOoODSON v. WM. 
JOHNSTON & CO., Ga., 348. E. Rep. 587. 


56. MORTGAGES—Execution—Duress by Husband.— 
Under Act 1889, ch. 389, providing that no deed by hus- 
band and wife, in which the privy examination of the 
wife is certified as prescribed, shall be deemed invalid 
because its execution was obtained by duress or un- 
due influence unless the grantee had notice of or par- 
ticipated in the same, it is no defense to the fore- 
closure of a mortgage properly certified that the 
wife’s signature was obtained through compulsion by 
her husband, it not being shown that the mortgagee 
wasin any way connected with such compulsion.— 
BUTNER V. BLEVINS, N. Car., 348. E. Rep. 629. 


57. MORTGAGE—Foreclosure — Executory Process.— 
Where a litigant resorts to executory process, and is 
enjoined, and, in answer to the injunction, does not 
change to a proceeding via ordinaria, but prays that 
the executory process be maintained, and there is in- 
sufficient authentic evidence to sustain such executory 
process, it will be dismissed.—BONNECAZE V. LIEUX, 
La., 26 South. Rep. 882. j 


58. MORTGAGE—Foreclosure—Payment of Note.—A 
mortgage on land given to secure the payment of 
promissory notes cannot, after they have been paid, 
be foreclosed.—RYAN V. RICE, Ga., 348. E. Rep. 569.° 

59. MORTGAGES—Priority of Lien—Vendor’s Lien.— 
A mortgage taken by a guardian on the whole prop- 
erty owned by his ward and her brother jointly, for a 
part of his ward’s interest inthe proceeds of a parti- 
tion sale of the premises instituted by him, is a waiver 





of his vendor's lien.—MASsON V. DalILy, N. J., 44 Atl. 
Rep. 839. 

60. MORTGAGE—Validity—National Banks. — A mort- 
gage of real estate, securing a contemporaneous loan 
of money advanced by a national bank, is valid inter 
partes.—STATE V. CAMPBELL, N. J., 44 Atl. Rep. 863. 

61. NATIONAL BANKS—Liability of Stockholders to 
Assessment.—The liability of a stockholder of a na- 
tional bank to assessment on the bank’s insolvency is 
one created by statute, for the sole jbenefit of cred- 
itors, and one who becomes and remains a stock- 
holder for a considerable length of time while the bank 
is engaged In business, and until it is declarged insolv- 
ent, cannot avoid such liability on the ground that 
this subscription was induced by fraud, which would 
entitle him to a rescission as between himself and the 
corporation, unless it is affirmatively shown that there 
are no creditors who became such while he was a reg- 
istered stockholder.—LaNTRY v. WALLACE, U. 8. C. 0. 
of App., Eighth Circuit, 97 Fed. Rep. 865. 

62. NEGLIGENCE—Action for Personal, Injury.— Where 
defendant, a transfer railroad company, maintained 
stock yards, transfer tracks, and an office, to which 
shippers were obliged to go on their arrival with 
stock, and plaintiff, arriving with stock in the night, 
in attempting to find his way into the office, outside 
of which no light was kept, stepped through an open 
door of the building, and fell into a cellar, receiving 
injuries, the questions of defendant’s negligence and 
plaintiff's contributory negligence were questions of 
fact for the jury.—MINNESOTA TRANSFER Ry. Co. v. 
FIBLD, U. 8. C. OC. of App., Eighth Circuit, 97 Fed. Rep. 
881. 

63, NEGLIGENCE—Act of God—Proximate Cause.— 
Plaintiff was damaged by the flooding of his land, 
caused by the breaking of defendant’s irrigating ditch 
during the heaviest rainstorm that ever occurred in 
the locality. There was a waste-way connected with 
the ditch within 41-2 miles from where the accident 
occurred, and there were many culverts to carry off 
surplus water. ‘The waste way and culverts had never 
before failed to carry off the waste and storm water. 
Defendant had a ditch rider engaged during the storm 
to manage and divert the water, and prevent injury as 
far as possible; but it appeared that damage would 
have occurred had there been a number of other ditch 
riders and waste ways employed to prevent it, and 
that in many placesthe ditch was totally destroyed. 
Held, that the proximate cause of the injury was in- 
evitable accident, or the act of God, for which defend- 
ant is not liable.—GRaND VAL. IRR. CO. v. PITZER, 
Colo.,59 Pac. Rep. 420. 


64. PaRTIES—Action by Married Woman.—A married 
woman suing in a federal court for a personal injury, 
in a State by whose laws she is permitted to maintain 
such action in her own name, cannot be compelled to 
join her husband as plaintiff.—Texas & P. Ry. Co. Vv. 
HUMBLE, U.8.C.C. of App., Eighth Circuit, 97 Fed. 
Rep. 887. 


65. PRINCIPAL AND AGENT—Right of Agent to Repu- 
diate Agency.—On the breach of a contract of agency 
by the principal, the agent is justified in abandoning 
the contract and repudiating the agency.—DUFFIELD 


_ Vv. MICHAELS, U.S. 0. C. (W. Va.), 97 Fed. Rep. 825. 


66. PRINCIPAL AND AGENT—Right to Commission.— 
One who contracted, fora stipulated commission, to 
obtain for another a loan of money, to be secured by a 
mortgage upon land belonging to the latter, is.not en- 
titled to compensation for services rendered in finding 
&@ person willing and ready to make the desired loan 
on condition that the applicant therefor had a good 
title to the land in question, when it appears that the 
latter in fact had such a title, and that the loan was re- 
fused because of an alleged cloud thereon, which was 
in law no cloud at all.—HANESLEY V. BAGLEY, Ga., 34 8. 
E. Rep. 584. 

67. PRINCIPAL AND SURETY—Effect of Failure of Prin- 
cipal to Sign Bond.—Where the failure of a. principal 
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named in a bond to sign it in no way affects the rights 
or liability of the sureties, as where he is equally 
bound by the contract to secure the performance of 
which the bond is given, and under the laws of the 
State the rights of the sureties are the same in that 
case as though he had signed the bond, his omission 
to sign it does not relieve the sureties from liability 
thereon.—ST. LOUIS BREWING ASSN. v. Hares, U.S. C. 
C. of App., Fifth Circuit, 97 Fed. Rep. 859. 

68. PRINCIPAL AND SURETY—Rights of Surety.—Since 
& surety has no cause of action on his contract of 
suretyship until he has paid the debt of his principal, 
a surety on a note, who became such in the belief that 
his principal owned a stock of goods, cannot, on dis- 
covering that the goods belong to another, and before 
paying the note, have a writ of attachment levied 
against the goods for the amount of the note.—NEWELL 
v. MORROW, Wyo., 59 Pac. Rep. 429. 


69, RAILROAD CoMPANY—Conductors—Authority.—A 
conductor of a train has no authority to employ a sur- 
geon, on behalf of the railroad company, to attend a 
trespasser who was injured while on a freight train by 
its running into a washout.—ADAMS8 v. SOUTH. Ry. Co., 
N. Car., 348. E. Rep. 642. 


70. RAILROAD COMPANY—Contributory Negligence.— 
The neglect of a railroad company to give warning of 
the approach of its trains to a highway crossing, even 
when so gros as to amount to a declaration that the 
way is safe for travelers upon the highway, does not 
absolve aperson about to cross the tracks from the 
duty of making an independent observation for the 
purpose of ascertaining whether or not a train is com- 
ing to the crossing; and failure in that regard is, ordi- 
narily, a failure to exercise that reasonable decree of 
prudence which the law requires of all persons when 
approaching these places of known danger.—SwANSsON 
v. CENTRAL R. Co. OF N. J.,N. J., 44 Atl. Rep. 852. 


71. RAILROAD COMPANY — Whistles — Frightening 
Horses — Negligence.—Where a locomotive whistle is 
blown at an unusual place, for the purpose of frighten- 
ing horses, which are being watered in a stream at one 
side, and thereby causes injury to one with the horses, 
the company is liable therefor.—BRENDLE V. SPENCER, 
N. Car., 34 8. E. Rep. 634. 


72. RAILROAD CROSSING—Crossings — Determination 
of Grade.—On an application by a railroad company, 
whose road is in process of construction, to determine 
the manner in which it shall cross the line of an exist- 
ing road, where it appears that there will be but a few 
trains run on the new line, it will be permitted to cross 
at the grade of the old road, under proper regulations, 
to be maintained at expense of new road; calcu. 
lated to prevent collision.—TRENTON, ETC. R. Vv. PHIL- 
ADELPHIA, ETC. Ry. Co., N. J., 44 Atl. Rep. 853. 


78. SALE—False Representations — Statements as to 
Quality and Value.—The rule that the value and quality 
of goods sold are matters of opinion, and that repre 
sentations made by the seller relating thereto cannot 
be made the basis of an action for fraud, does not ap- 
Ply when such representations are as to matters of 
fact; as where old and shopworn goods were repre- 
sented as new, and a false invoice was shown the pur- 
chaser, which was represented as truthfully showing 
the wholesale value of the goods in the market.— 
STRAND V. GRIFFITH, U. 8S. C. C. of App., Eighth Circuit, 
97 Fed. Rep. 854. 


74. SaLE—Loss by Fire—Liability of Purchaser.—The 
breach, by a purchaser, of a contract to pay a draft for 
the price of goods, and remove the same from a rail- 
road depot, the title to the goods remaining in the sel- 
ler until such draft should be paid, did not involve the 
purchaser in liability to the seller for loss occasioned 
by the destruction by fire of the goods inthe depot; 
and more especially is this so when the selier’s agent 
for the collection ofthe draft extended the time for 
payment thereof until the day upon which the fire oc- 
curred.—MOUNTAIN CITY MILL Co. V, BUTLER, Ga., 34 
8. E. Rep. 565. 





75. SCHOOLS—Right to Privileges.—In an action by a 
father against the board of education of a city, which 
had denied plaintiff's son the privileges of the public 
schoois of the city, where it is alleged that the father 
is a resident ofthe city school district, the child is 
prima facie entitled to the privileges of the school, and 
any reason which would justify the board in refusing 
the child such privileges is a matter of defense, and 
need not be negatived in the complaint.—KRaMM V. 
BoGuE, Cal., 59 Pac. Rep. 394. 

76. SHERIFF—Limitations—Sureties.—A sheriff's sure- 
ties are liable for his default in failing to turn over the 
proceeds ofa sale of attached property, though the 
term during which the writ was placed in his hands 
has expired, and he gave a new bond on re-election, as 
both under the common law, and by Gen. St. 1883, § 603, 
he could proceed with the execution after his term had 
expired, and his sureties would be liable whether be 
succeeded himself or not.—PEOPLE V. KENDALL, Colo., 
59 Pac. Rep. 409. 


77. SuNDAY Law — Running Excursion Trains.—The 
only person indictable, under section 42) of the Penal 
Code, for the running of a freight or excursion train 
on the Sabbath day, is the superintendent of trans 
portation, or the officer having charge of the business 
of that department of the railroad company. (a) Ac- 
cordingly, where an excursion train wasrun on the 
Sabbath day by order of the superintendent of trans 
portation, he alone baving authority to give the order, 
a train master, who, in pursuance of such instruction, 
merely directed the making up ofthe train, selected 
its crew, and provided whatever was necessary for its 
safe and proper running, was not guilty of a violation 
of such section.—CRAVEN V. STATE, Ga., 34 S. E. Rep. 
561. 


78. TAXATION—Power of County Courts in Tennessee. 
—The power of county courts in Tennessee to levy 
taxes is derived solely from legislative enactments, 
and in case of special taxes must by clearly granted. 
Under the decisions of the State supreme court, any 
tax levied which is not authorized by some positive 
provision of law is ultra vires and void.—FELTON v. 
HAMILTON Co., TENN., U.S. C. C. of App., Sixth Circuit, 
97 Fed. Rep. 823. 


79. Time—Computation—Acts of Court.—In the com- 
putation of the time within which the requirement of 
a statute is tobe complied with, where the last day 
falls upon a Sunday ora legal holiday, and the act is 
to be done by the court, and not by the party, it may 
be done upon the earliest succeeding day on which the 
court can perform the duty imposed upon it.—STaTE 
v. WELLER, N. J., 44 Atl. Rep. 874. 


80. TrusT—Parol Evidence.—Whether, under the cir- 
cumstances ofthis case,arightto the conveyance of 
an interest in land can be established by parol evi- 
dence, is not deemed necessary to decide, because, as- 
suming it can be, the conclusion below that the parol 
evidence was insufficient to establish such right is not 
found to be erroneous.—RIDDLE Vv. CLABBY,N. J., 44 
Atl. Rep. 859. 


81. UNLAWFUL DETAINER — Grounds of Recovery.— 
The fact that a defendant in possession and claiming 
the equitable ownership of lands in the Indian Terri 
tory is acitizen of the United States, and not entitled 
to hold such lands, affords no ground for the recovery 
of their possession by one to whom the legal title was 
conveyed in trust for the defendant, the sovereign 
alone having the right to oust the defendant for the 
disqualification.—SANDERS V. THORNTON, U. S.C. C. of 
App., Eighth Circuit, 97 Fed. Rep. 863. 


82. WILLs — Actions for Legacies.—A will bequeath- 
ing the residue of a testator’s estate ‘‘not expended in 
satisfying” a previous bequest does not enable the 


‘previous legatee to enforce payment of his legacy from 


land acquired by the residuary legatee, while there are 
personal assets applicable tothe payment thereof.—- 
CONGREGATIONAL CHURCH OF WHITE RIVER VILLAGE V 

BENEDICT, N. J., 44 Atl. Rep. 873. 


No. 6 








